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Court of Appeals of the District of Columbia. 


No. 2804. 


Charles M. Campbell et al., Appellants, 

vs. 

James W. Campbell. 


a Supreme Court of the District of Columbia. 

Equity. No. 25671. 

James W. Campbell, Plaintiff, 

vs. 

Charles M. Campbell, Charles M. Campbell, Trustee; Charles 
M. Campbell, President National Hotel; National Hotel, Pauline 
Campbell, William A. Campbell, and Fred S. Campbell, Defend¬ 
ants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed September 5, 1905. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25671, Doc. 57. 

James W. Campbell, Complainant, 

vs. 

Charles M. Campbell, Defendant. 


To the Justice of the Supreme Court of the District of Columbia, 
Holding the Equity Court: 

The complainant, James W. Campbell, respectfully shows unto 
the Court as follows: 

1. He is a citizen of the United States, and a resident of the State 
of Ohio, and brings his suit in his own right. 

1—2804a 
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2. The defendant, Charles M. Campbell, is a citizen of the United 
States, and a resident of the District of Columbia, and is sued in his 
own right. 

3. Heretofore, to wit, in the year 189-, the complainant was 
solicited by the defendant to join him in the purchase of certain 
Washington real estate for their joint account, and the defendant 
further proposed that as he was a stranger in Washington the title 
to said real estate should be placed in the name of the defendant, so 
that it might aid him in establishing and maintaining a credit, to 
which the complainant assented; and it was thereafter, to wit, on or 
about December 5th, 1901, agreed between the complainant and the 
defendant as to the property then purchased, that the defendant 
would hold the title to said real estate in trust for both parties, the 

complainant to be the owner of a one undivided half thereof, 

2 and the defendant to be the owner of the other one undivided 
half thereof. It was further agreed that the complainant 

should furnish the money to pay for the property then purchased, 
and the defendant was to be charged with and account to the com¬ 
plainant for interest on the money so advanced, at the rate of seven 
per cent, per annum, payable annually. It was further agreed that 
each party was to be entitled to one-half of the proceeds and profits 
arising from the sale or transfer of any or all of said real estate, and 
that they should be liable in the same proportion for any and all 
losses and expenses incurred; but that the proceeds arising from any 
sale of said real estate should first be applied to the payment of any 
indebtedness on the same, and next to the payment of any indebted¬ 
ness due from the defendant to the complainant on account of 
moneys advanced to the defendant by said complainant. It was fur¬ 
ther provided in said agreement, and as a part thereof, that said 
property or any part thereof should be sold at any time on the de¬ 
mand of either party, provided that the one so demanding such sale 
should have the option or refusal of purchasing the interest of the 
other; and the defendant further agreed, in and by said agreement 
in writing, that at any time he would convey to the complainant or 
his assigns on demand the one undivided half interest in fee simple 
of said real estate, to be owned by the complainant as aforesaid. A 
further agreement in writing was subsequently executed as to all the 
property and real estate held or owned jointly by them, the title to 
the same being vested in the defendant. 

4. It was further agreed between the complainant and the defend¬ 

ant, to wfit, on or about the 11th day of May, 1902, that if the 

3 complainant or the defendant should advance to or for the 
the firm of J. W. and C. M. Campbell, which was the desig¬ 
nation under which the joint business was being conducted, any sum 
or sums of money, that on such sum or sums, interest was to be paid 
from the date at which it was advanced, at the rate of seven per 
cent, per annum, payable annually. 

5. It was further agreed by and between the complainant and the 
defendant, both orally and in writing, that the complainant should 
give his attention in the main to financing such joint enterprises, and 
should advise, from time to time, with the defendant, and assist and 
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aid him in such ways as might be convenient, and should also render 
the defendant aid and service in his personal matters and business, 
and generally to aid and assist him in addition to looking after said 
financial matters. The defendant on his part agreed to give his per¬ 
sonal attention to the property and affairs of the parties, and espe¬ 
cially their property at Washington, D. C., and that neither party 
should make any charge for his services in the premises. 

6 . The complainant avers that he performed all his agreements in 
the premises and furnished large sums of money to the defendant, 
Converting valuable securities into cash at a sacrifice, and in addition 
thereto the complainant expended in and about said joint business, 
and the business of the defendant, large sums of money, in the aggre¬ 
gate amounting to more than two thousand dollars, and gave to said 
joint business and to the affairs of the defendant a large amount of 

his time, for which he made no charge. 

7. The complainant further avers that a large amount of real 

estate was purchased pursuant to said agreement, and, as rep- 

4 resented to the complainant by the defendant, is secured as 

follows: ^ ^ , 

All that part of original lot 1 in Samuel P. Browns suburban 
subdivision of part of Pleasant Plains, beginning at a stone planted 
at the intersection of the north line of Park street and the west line 
of Fourteenth street extended, said corner being now indicated by a 
surveyor’s peg driven in the pavement, and running thence from 
Fourteenth street north 65*4 degrees east 15 2/10 feet ; thence north 
714 degrees east 142 feet; thence in a northwesterly direction to the 
west line of said lot at a point 135 feet north from Park street; 
thence southerly along the west line of said lot 135 feet to Park 
street; and thence easterly on Park street to the beginning. Being 
the property which was conveyed to Bernard D. Fabian by Samuel 
P Brown and wife by deed dated November 18, 1871, and recorded 
in the Land Records of the District of Columbia. This property is 

popularly known as the Berwick corner. 

Part of lot No. 2 of S. P. Brown’s subdivision of Pleasant Plains, 
and Le Mar’s Outlet, now called Mount Pleasant, commencing at the 
southeast corner of said lot 2 , being the point where the dividing 
line between Lots 1 and 2 cuts the north line of Park street, and 
thence along the north line of Park street in a westerly direction 25 
feet; thence north 135 feet; thence east and parallel with Park street 
25 feet; thence south along the east line of said lot 135 feet to the 
point of beginning. This property is popularly known as the Hert¬ 
ford Lot, and is adjacent to the tract last above described. 

The real estate situated in west Washington, D. C., formerly called 
Georgetown, being real estate conveyed to the Borden Mining 

5 Company by Thomas Brown by deed dated March 5, 1866, 
and duly recorded, in Liber R. M. H. No. 9, folio 327, of the 

Land Records of the District of Columbia; and also described in a 
certain deed made by the said Borden Mining Company to Charles 
M. Campbell, dated February 2, 1892 and duly recorded in Liber 
1664, page 12, of the Land Records of the District of Columbia; and 
also described in a certain deed of trust made by the said Charles M. 
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Campbell and wife to the said Borden Mining Company to secure a 
certain indebtedness therein described. Reference is herewith made 
to the said several deeds recorded as aforesaid for a more accurate 
description of the property therein referred to. This property is pop¬ 
ularly known as the Borden Mining Company tract. 

Premises Nos. 3234, 3236, and 3238 Water street, West Washing¬ 
ton, D. C., located on parts of Lots 19, 20 and 21, in Square 1175, 
in the city of Washington, District of Columbia, and the adjoining 
alley on the east known as the Fickling Green well and Vande- 
werken warehouse property. 

Parts of lots 14, 15, 16, and 17, in Square 1175, in the City of 
Washington, District of Columbia, particularly described in a deed 
made by Thomas R. Jones, surviving trustee, to Charles M. Camp¬ 
bell, dated December 28, 1898, and recorded in Liber No. 2371, folio 
152, of the Land Records of the District of Columbia, and popularly 
known as the Gilbert Warehouse property. 

The south half of lot 107 in Eslin’s Addition to the City of Wash¬ 
ington, D. C. 

Lot 2 in Block 34 in John Sherman, Trustee’s Subdivision of part 
of Mount Pleasant and Pleasant Plains, now known as Columbia 
Heights. 

6 A tract of land fronting 40 feet on Princeton street by a 
depth of 150 feet, and adjoining property known as the Pitr 

ney property, and being popularly known as the Pitney lot, more 
accurately described as follows: 

8. Complainant further avers that on, to wit, the 6th day of 
September, 1902, he and the defendant had a settlement of various 
of their matters, which was reduced to writing, a copy of which is 
herewith filed marked Complainant’s Exhibit No. 1, and which the 
complainant prays may be read and considered as part hereof. Said 
agreement was in writing, and in and by said agreement it was 
understood between the parties that the amounts therein stated were 
to be taken as of June 1st, 1902, unless otherwise expressed, and that 
any matter between them which was not finally settled in pursuance 
of said agreement might be asserted by either party in such manner 
as he deemed his interests might require. In paragraph 2 of said 
agreement it was understood and agreed between the parties that the 
amount due on account of certain promissory notes held by the com¬ 
plainant against the firm of J. W. and C. M. Campbell, and against 
C. M. Campbell individually at that time, with interest to date, 
amounted to $59,400.00, subject to the right of either party to correct 
any errors in the calculation of interest or otherwise, and subject to 
the right of the defendant, C. M. Campbell, to show that he was not 
personally responsible on one note dated May 27th, 1898, for the sum 
of $3,592.01, which was included in and was a part of the moneys 
which the said defendant had borrowed on the joint property of the 
complainant and defendant and loaned by the defendant to the 
American Parlor Kinetiscope Company, which was the name under 
which the defendant was individually doing business. It was 

7 later agreed between the complainant and the defendant that 
the above amount was the correct amount of said indebted- 
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ness, and it was finally agreed that said amount was due to the 
complainant from the defendant. 

9. It was further agreed in said agreement, which was commonly 
designated by the complainant and the defendant as the settlement 
agreement, that the amount due from the defendant to the complain¬ 
ant on account of sundry balances was to be made up from certain 
statements furnished by the defendant, any errors therein to be cor¬ 
rected, and it was still later agreed between them that said amount 
should be computed by S. J. McMahon, President of the old National 
Bank of Cambridge, Ohio, .which was subsequently done, and from 
whose account it appeared that there was due to the complainant 
from the defendant in that behalf, as of June 1st, 1902, the sum of 
$1,342.17, which was thereupon settled and agreed between them as 
the correct amount of said indebtedness. This amount was made up 
from the balances of several accounts stated by the defendant of 
moneys of the firm used by him for his own personal account in pay¬ 
ing his own personal taxes and interest. 

10 . The complainant further avers that on, to wit, the 14th day 
of March, 1898, it was agreed between him and the defendant, in 
writing, that the complainant should undertake the sale of certain 
patent rights of the defendant, in certain territories, and that the net 
proceeds to be derived from such sales should be divided equally 
between the parties. The complainant avers further that he per¬ 
formed said contract, but after arriving in England, and having at 
great expense negotiated a highly remunerative sale, discovered by a 
search which he found to be necessary and which he had made, that 

the patent^and invention of the said defendant had been an- 
8 ticipated in England, and that the same was of little value, so 

that said sale fell through and had to be abandoned. There¬ 
after it was further agreed between the parties that certain patents 
and inventions owned by the complainant should be included in said 
negotiations and sale, and that an equitable division in addition to 
the share that the complainant was to receive under his contract with 
the defendant should be thereafter made. The complainant contin¬ 
ued his efforts and finally made a sale of the said defendant’s inter¬ 
ests in London, receiving in cash the sum of 5,000 pounds, or 
$25,000, the greater part of which the complainant remitted to the 
defendant, retaining only enough to defray his expenditures in mak¬ 
ing the sale. The amount due this complainant under said original 
contract has been designated between him and the defendant as the 
English Commission, and the amount due him on account of said 
subsequent contract, as his share of the proceeds of the London deal, 
so-called, and his extra compensation, was agreed upon. It was fur¬ 
ther understood and stipulated between the parties by paragraph 5 
of the settlement agreement, so-called, that the amount due the com¬ 
plainant from the defendant, on account of the balance of said com¬ 
mission, the expenses of the said London deal, and the complainant’s 
share of the proceeds thereof, should be left to amicable settlement, 
and it was subsequently agreed between them that the amount of the 
balance of said commission due the complainant from the defendant 
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as of the first day of June, 1902, was $3,565.51, being one-third of 
the cash proceeds. The share of the proceeds of the London deal, 
so-called, also designated between them as the extra compensation, 
was afterwards settled between them, as will appear herein later. 

The amount due the complainant from the defendant on 

9 account of expenses of said London deal as of the first day of 

July, 1898, is $750, with interest from that date. 

11. The amount due from the defendant to the complainant as 
his share of the proceeds of said London deal, so-called, it was agreed 
between them should he set-off against .the amount which the de¬ 
fendant claimed to be due him from the complainant on account of 
certain so-called steel claims, set out in paragraph 16 of said settle¬ 
ment agreement, and it was agreed between them that the said sum 
designated as extra compensation on account of said London deal 
and said steel claims should be set off one against the other, which 
was accordingly done, and in the language of the defendant that 
were both “wiped out.” The complainant further expended on 
account of said foreign patents, the sum of $300, which he claims 
to be due him from the defendant, with interest from March 1st, 
1898, which sum the defendant agreed to refund and pay to the com¬ 
plainant as a part of the agreement to settle said extra share of the 
proceeds of the London deal, so-called, against said so-called steel 
claims, described in paragraph 16 of said settlement agreement. 

12. It was further provided in said settlement agreement that 
whereas the complainant claimed that a certain investment made 
in the so-called 14th street syndicate deal was joint and not sev¬ 
eral, and which had been closed out at a large profit, should be ac¬ 
counted for by the defendant, and the said agreement further pro¬ 
vided that unless the defendant could show that said 14th street 
syndicate deal was not joint, the defendant was to be held to account 
to the complainant for his interest therein, which the complainant 
alleges he has not done, and which amounts to the sum of $750 

with interest from the first day of March, 1898. 

10 13. The complainant further alleges that in addition to 

the matters and things hereinbefore stated, the defendant at 

one time used of the firm money on his own personal account, the 
sum of $1,000.00, and on the fifth day of December, 1902, gave to 
the complainant his note in writing acknowledging said indebted¬ 
ness, and in said agreement of September 6th, 1902, hereinbefore 
referred to, provided that if the defendant begame satisfied that he 
received the money described in said paper, and had not otherwise 
paid the same, or otherwise settled it to the complainant, that he 
was to be held to account to the complainant for one-half of the 
same. Thereafter the defendant became satisfied of said facts, and 
it was settled and agreed between him and the complainant that the 
defendant was indebted to the complainant in that behalf in the 
sum of $500, with interest from December 5th, 1902, at the rate and 
payable as above provided, and the amount of said indebtedness as 
of the first day of June, 1902, on that account was $815.00. 

14. It was further stipulated in said settlement agreement so- 
called, that the defendant should be charged with and pay to the 
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complainant on account of one-half of the rents arising from their 
joint property, which the defendant had applied to his individual 
account, the sum of $1,199.00, the same to be without interest on 
account of certain alleged sendees rendered by the defendant, but 
which sum was to bear interest from June 1st, 1902. 

15. The complainant further avers that the defendant also ap¬ 
plied to his own use, the rents from certain other of the joint prop¬ 
erty for a long period, and it was afterwards agreed and 

11 settled between the complainant and the defendant that the 
amount of said charge in favor of the complainant against 

the defendant, as of June 1st, 1902, should be the sum of $720.00, 
said rents having arisen from the property known as the feed store. 

16. It was further agreed by paragraph 10 of said settlement 
agreement that a check for $1,000.00, drawn by the defendant on 
the joint account, in settlement of certain interests in the so-called 
Pitney property on Princeton street in the city of Washington, D. C., 
hereinbefore described, was settled between them by having the 
complainant to become the one-half owner in the said Pitney prop¬ 
erty, so-called, instead of the owner of a one-third interest only. 

17. The complainant further avers that the defendant borrowed 
from his mother-in-law, Mrs. Eva Straub, the sum of $600.00 on 
the 15th day of March, 1893, and $500.00 on April 6th, 1892, giv¬ 
ing the notes of the complainant and the defendant therefor, and 
agreeing to repay the same in one year after date, w T ith interest at 
the rate of 8 per cent, per annum; and that the defendant and the 
complainant, by the direction of the defendant, made payments 
from time to time on said notes, but the total amounts were not 
known to the complainant and the defendant refused to furnish 
any statement of the same, until later, when the complainant ob¬ 
tained a statement of said payments and discovered for the first time 
that Mrs. Straub had been overpaid in the sum of $410.32, half of 
which the defendant agreed to repay to the complainant but which 
he failed and refuses to do; and the said one-half on said first day of 
June, 1902, due from the defendant to the complainant, amounted 
to $205.16, with interest from that date. 

18. The complainant further avers that the defendant 

12 on January 4, 1903, drew out of the account of the complain¬ 
ant and the defendant, the sum of $2,000.00, and applied 

the same to his own use, which sum the complainant checked back 
into the firm account; and it was thereupon agreed between the 
complainant and the defendant that said sum had been drawn by 
the defendant and used for his own account, and had not otherwise 
been repaid. 

19. It was further provided in said settlement agreement not¬ 
withstanding the fact that the defendant had agreed to make no 
charge for his services in looking after the joint property, and had 
expressly so agreed in respect thereto, that the defendant should be 
allowed the sum of $1,350.00 for his services in supervising the con¬ 
struction of the Berwick building, situated at the northwest corner 
of 14th and Park streets, in the District of Columbia, which sum 
should bear interest to be limited to seven years. 
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20. It was further agreed in said settlement agreement that the 
defendant should be allowed for all of tKe service respecting said 
joint property, the sum of $2,000.00, with interest; provided said 
agreement resulted in a settlement of the various matters in dispute 
between the parties hereto, which however has not been done. Where¬ 
fore the complainant said that this particular provision in said 
agreement, has become inoperative and of no effect. This allowance 
for sendee was justified by the defendant on account of his claim that 
the rate of interest on moneys due by him to the complainant 
should have been reduced to six per cent, per annum in the year 
1899, although no such agreement was made, but any reduction was 
always conditioned by the complainant on a settlement by the de¬ 
fendant of his indebtedness to the complainant, and the con- 

13 veyance to the complainant by the defendant of a legal title 
to his interest in the joint property. 

21. The complainant further avers that the so-called steel claims 
provided for in paragraph 16 of said settlement agreement have been 
settled and adjusted by and between the parties, the same by agree¬ 
ment having been set off against the claim of the complainant 
against the defendant for a share of the proceeds of the London deal, 
so-called, on account of the foreign patents belonging to the com¬ 
plainant, which claim was known by the parties as “extra com¬ 
pensation/’ in that behalf. 

22. It was further provided in said settlement agreement that if a 
settlement of all the foregoing matters between the complainant and 
the defendant under said settlement agreement should be arrived at 
amicably, that the complainant would agree to exchange his one- 
half interest in part of lot 2 of Brown’s Subdivision of Pleasant 
Plains, and Le Mar’s Outlet, hereinbefore described, for the interest 
of the defendant in the Pitney Lot, so-called, which was also a one- 
half interest; and also that the complainant would purchase from 
the defendant certain property in the City of Joplin, Missouri, owned 
by the defendant, at a certain price to be agreed upon in the manner 
therein pointed out, the same to be the market price; but this particu¬ 
lar clause of said settlement agreement has never been carried into 
effect by the defendant. 

23. Said settlement agreement further provided that the defend¬ 
ant should execute to the complainant, for the amount found to be 
due him as aforesaid, in such sums as the complainant should desig¬ 
nate, his several promissory notes, bearing interest at the rate of 6 

per cent, per annum, payable annually, with the provision 

14 that the defendant should be allowed a discount of one per 
cent, on all sums paid prior to September 1st, 1904, and that 

he should have the right to pay any amount, not less than $5,000.00, 
at any time, without notice, on said indebtedness and have credit 
for the same. 

24. Said settlement agreement further provided that the title to 
all the joint property aforesaid, in Washington, should be placed 
in the complainant, who should execute to the defendant proper 
certificates of his interest; but the compliance of the defendant was 
to be subject to the approval of John Ridout, Esq., which, if with- 
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held, the complainant was to otherwise adjust with the defendant. 
Thereafter the defendant elected that the title to the said property 
should be held by the complainant and defendant as tenants in 
common, and that the defendant would secure the complainant, 
to his satisfaction, by deeds of trust thereon for the amount of money 
found to be due from the defendant to the complainant. 

25. Said settlement agreement, so-called, did not include the 
balances of rents derived from the Berwick property, which the 
defendant had applied to his own personal use, and on which ac¬ 
count the defendant owes the complainant the sum of $100.00, as of 
June 1st, 1902, with interest from that date. 

26. Said settlement agreement did not include a certain note 
held by the complainant against the Berwick Supply Company, 
which was a partnership in which the complainant James w! 
Campbell, and the defendant C. M. Campbell, has a one-half inter¬ 
est, and which amount the defendant agreed to pay to the com¬ 
plainant, with interest from the 19th day of August, 1896, at the 

rate of 7 per cent, per annum. The sum agreed upon to be 

15 due the complainant by the defendant, in this behalf, was 
the sum of $125.00, no part of which had been paid. 

27. The complainant further avers that the defendant has repeat¬ 
edly, both orally and in writing, promised to make and deliver the 
deed conveying to the complainant his interest in the joint real estate 
as aforesaid, and to execute the notes and deeds of trust securing the 
balance due to the complainant by the defendant, but has as often on 
one pretext and pretense or another, avoided doing so. The com¬ 
plainant says that since making the said settlement agreement, he 
has always been ready and willing, and is still ready and willing to 
carry the same into effect, and has repeatedly requested the defendant 
so to do, which the defendant has repeatedly promised, but always 
failed, to do. The complainant has requested the defendant to meet 
him alone or with his counsel, or to permit the complainant to meet 
defendant’s counsel, or to permit complainant’s counsel and defend¬ 
ant’s counsel to meet, and to adjust and close said settlement; but 
the defendant has refused to permit his counsel to meet complain¬ 
ant’s counsel, or to agree to select a person to whom all disputed mat¬ 
ters should be referred, or to permit their respective counsel to make 
such selection or to do any other matter or thing looking to a con¬ 
summation of said settlement. The complainant has repeatedly 
offered, and is now willing, and offers, to adopt any reasonable 
method to effect such settlement, but he has been unable to procure 
the defendant to take any action in the premises, and the complain¬ 
ant has no other remedy than to appeal to this Court for redress. 

28. The complainant further avers that since making said agree¬ 
ment of settlement, hereinbefore referred to, the defendant 

16 has received and used the rents and profits of said joint prop¬ 
erty in large amounts for which he has failed to account to 

the complainant, and the amounts of which the complainant has no 
accurate knowledge; but from statements made by the defendant 
from time to time, the complainant avers that said sum aggregates 
$25,000.00, for all of which he is in duty bound to account to the 
2—2804a 
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complainant, and of which the complainant is entitled to receive the 
one-half part. Said real estate hereinbefore described is valuable, 
and is occupied by a large number of tenants, and is producing a 
large income, aggregating over $9,000.00 a year, all of which the 
defendant has been receiving and converting to his own use. 

29. The complainant further avers that there is due from the de¬ 
fendant to him the sum of $300.00, being the amount expended by 
the complainant in the purchase of foreign patents in March, 1898, 
which he was compelled to buy in order to close out the London deal, 
so-called. 

30. The complainant further avers that the matters and things 
herein contained involve such complicated questions of account, that 
it would be impossible to have the same adjusted by the ordinary 
process of the common law courts; further, that said matters relate to 
partnership transactions, of which this court alone has jurisdiction. 

The premises considered, the complainant therefore prays: 

1. That the above-named Charles M. Campbell may be served 
with process, may be made party defendant hereto, and may be re¬ 
quired to answer the exigencies of this bill. 

2. That the defendant may be required to account to the com¬ 
plainant for all sums of money due by him to the complainant on 

account of the matters and things hereinbefore referred to, 
17 and may be decreed to pay to the complainant the amount 
found to be due in such accounting; and to that end that all 
necessary references may be made and accountings had. 

3. That the defendant may he required to convey to the com¬ 
plainant an undivided half interest in all the real estate hereinbe¬ 
fore described, and that the Court may order the sale of the remain¬ 
ing one-half of said property for the purpose of satisfying the indebt¬ 
edness due by the defendant to the complainant. 

4. That the defendant may be required to execute and carry into 
effect the provisions of the settlement agreement, so-called, contained 
in Exhibit No. 1, filed with the bill, and that the complainant may 
have such other and further relief in the premises as the nature of 
the case mav require, or to the Court may seem proper. 

JAMES W. C.iaiBBELL, 

By HAMILTON & COLBERT, 

His Solicitors. 


HAMILTON & COLBERT, 

Solicitors. 


18 Complainant's Exhibit No. 1. 

This article of agreement, entered into this 5th day of Sept. 1902, 
preliminary to a final settlement of the personal dealings, between 
J. W. Campbell and C. M. Campbell, Witnesseth:— 

1. The amounts stated are to be taken as of June 1st, 1902, unless 

otherwise expressed. } 

2. Any matter which is not finally settled under this agreement, 
or by other amicable method, may be asserted by either party, as his 
interest may appear. 
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3. The amount due J. W. Campbell from C. M. Campbell on the 
individual notes of the latter, and on the firm notes of J. W. & C. M. 
Campbell, is $59,400.00, subject to the right of either party to cor¬ 
rect any errors in the calculations of interest or otherwise, and sub¬ 
ject to the right of C. M. Campbell to show that he is not personally 
liable on the note of May 27th, 1898, for $3,592.01, which is in¬ 
cluded, being part of the money borrowed by him on the property 
of J. W. & C. M. Campbell, and loaned by him to the Am. P. K. Co. 
If F. L. Rosemond shall decide that he is so liable, he will accept it 
as final. 

4. The amount due from C. M. Campbell to J. W. Campbell, on ac¬ 
count of sundry balances, is to be made up from the statements fur¬ 
nished by C. M. Campbell, any errors therein to be corrected. 

5. The amount due J. W. Campbell, from C. M. Campbell, on 
account of the balance of the so-called English commission, the ex¬ 
penses of the London deal, and a share of the proceeds of the Lon¬ 
don deal, so-called, are left to amicable settlement. 

6. Unless C. M. Campbell shows that the 14th Street Syndicate 
deal was not joint, or that the profits were paid into the joint ac¬ 
count, or the interest of J. W. Campbell, if any, otherwise settled, 
he is to be held to account to J. W. Campbell for his interest. 

7. If C. M. Campbell becomes satisfied he received the money 
described in the paper dated Dec. 5th, 1892, and has not paid the 
same, or otherwise settled it with J. W. Campbell, he is to be held to 
account to J. W. Campbell for his interest. 

8. C. M. Campbell is to be charged with $1,190, the one half of 
the rents applied on his account at the Berwick Supply Co., without 
interest. 

9. C. M. Campbell is to be charged with one half the rents of the 
feed store applied on his account; the same to be determined in this 
way: He is to be charged with one half of $15 per month from Aug. 
1897 to June 1902, without interest, and in the same manner for 
any time prior to Aug. 1897, in which the rents were so applied, to 
be determined by a reference to T. G. Brown, S. M. Wallace and their 
books of account. 

10. The check of $1,000 dated — drawn by C, M. Campbell on 
the account of J. W. & C. M. Campbell in settlement of their one 
third $nd two third- interests in the Pitney property, is settled by 
J. W. Campbell becoming a half owner of said property. 

11. C. M. Campbell is to be charged with one half the amount 
overpaid to Mrs. Straub, to wit, $205.16, provided that he is to be 
satisfied that the $100 paid to her by J. W. Campbell Oct. 25th, 1894, 

has not been paid to or settled with him. 

19 12. It is agreed that the check of Aug. 4th, 1893, for $766, 

has been allowed and credited to C. M. Campbell in the set¬ 
tlement of Dec. 30, 1893. 

13. If C. M. Campbell becomes satisfied that he drew out of the 
account of J. W. & C. M. Campbell Jan. 4th, 1893, the sum of $2,000, 
and that the check drawn by J. W. Campbell on the account of C. M. 
Campbell for $2,000, Feb. 1, 1894, was in payment of the same, no 
further account is to be taken of the same. 
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14. C. M. Campbell is to be allowed $1,350, being one half of a 
supt.'s compensation for supervising the construction of the Berwick 
with interest. 

15. C. M. Campbell is to be allowed for all other sendees, respect¬ 
ing the joint property, the sum of $2,000, with interest, provided 
this agreement results in a settlement. 

16. C. M. Campbell is not satisfied that J. W. Campbell is liable 
on account of the so-called Steele claims, and agrees to eliminate the 
same subject to the approval of F. L. Rosemond. 

17. Subject to a settlement of all the foregoing matters, J. W. 
Campbell agrees to exchange his interest in lot 2, for the interest of 
C. M. Campbell in the Pitney lot, both lots to be free and clear of all 
incumbrances, with good title, any payments of trusts by either, to 
be credited to him on account. And J. W. Campbell agrees to pur¬ 
chase a one half interest or all of the Joplin property of said C. M. 
Campbell on Main Street near 4th, at such price as the parties may 
agree upon, or at the fair market value, the same to be by a good 
title, free of incumbrances, the mininum price to be $30,000, except 
by the opinion of W. A. Campbell. 

18. Said C. M. Campbell agrees to execute to J. W. Campbell his 
several notes for the amount found due, as aforesaid, in such sums 
as may be designated by J. W. Campbell, bearing interest at the rate 
of 6% per annum, payable annually, provided that C. M. Campbell 
shall be allowed a discount of 1%, on all sums paid prior to Sept. 1st, 
1903. and a discount of 1% on all sums paid between Sept. 1st, 
1903, and Sept. 1st, 1904, and he shall have the right to pay any 
amount, not less than $500, at any time, without notice, and have 
credit for the same. 

19. The title to all the joint property, in Washington, shall be 
placed in J. W. Campbell, who shall execute to C. M. Campbell, a 
proper certificate of his interest. C. M. Campbell's compliance to be 
subject to the approval of John Ridout, Esq., if adverse, J. W. 
Campbell is to be satisfied otherwise. 

20. This settlement does not include the balance of the Berwick 
account, against C. M. Campbell, or the note held by J. W. Camp¬ 
bell of the Berwick Supply Co. 

21. The account kept by C. M. Campbell at Washington, covering 
rents, interest, &c., to be stated by the parties hereto, or by some of 
their selection, since statement made in fall of 1899, and each to 
have the right to check that stated account for errors 

22. An inventory to be made of all joint property, other than the 
real estate: 

Executed in duplicate, this 6th day of Sept. 1902. 

, J. W. CAMPBELL. 

C. M. CAMPBELL. 
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20 Demurrer of Defendant 

Filed November 7, 1905. 

******* 

The defendant bv protestation not admitting any of the averments 
of the bill to be true as therein set forth, does demur thereto in man¬ 
ner and form following, that is to say: 

As to so much of said bill as seeks recovery, of a personal decree 
against this defendant in respect of amounts ascertained, as averred 
by the bill, to be due, on the ground: 

A. That the said complainant in respect thereof has a full, com¬ 
plete and adequate remedy at law; 

As to so much of said bill as seeks a recovery and conveyance of 
real estate, and an accounting in respect of certain alleged partner¬ 
ship transactions, on the grounds that: 

B. There is a fatal misjoinder of causes of action. 

0. That by reason of such misjoinder the said bill is multifarious; 

As to the whole bill: 

D. That the complainant has not in and by his said bill made or 
stated any such case as entitles him to the relief sought or to any 
other relief in equity. 

Wherefore the defendant prays the judgment of the court whether 
he shall further answer the said bill. 

JOHN RIDOUT, 
Solicitor for Defendant. 


I do solemnly swear that the 
for delav. 


foregoing demurrer is not interposed 
CHARLES M. CAMPBELL. 
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Subscribed and sworn to before me this 30th dav of Octo¬ 
ber, 1905. 


JOHN R. YOUNG, Clerk. 


I hereby certify that in my opinion the foregoing demurrer 
well founded in point of law. 


JOHN RIDOUT, 
Solicitor for Defendant. 


is 


Order Overruling Demurrer. 


Filed May 3, 1906. 

******* 

This cause coming on to be heard upon the demurrer to the Bill 
of Complaint, it is by the Court this 3rd day of May, A. D. 1906, 
adjudged, ordered and decreed that said demurrer be and the same 
is hereby overruled with leave to the defendant to answer said Bill 
within thirty days from this date. 

WENDELL P. STAFFORD, Justice. 
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Supplemental and Amended Bill. 

Filed November 8, 1909. 

* * * * * * * 

The complainant, by leave of Court first had and obtained, files 
this, his supplemental and amended bill in the above-entitled cause 
and respectfully shows unto the Court as follows: 

31. The defendant, Charles M. Campbell, is sued individually, 
as trustee as hereinafter set out and as President of “National Hotel/’ 
a corporation. Pauline Campbell and defendant “National 

22 Hotel,” a corporation, are sued in their own right. 

32. Under the facts and conditions set forth in paragraphs 

- of the original bill herein, alone, complainant advanced to 

defendant, Charles M. Campbell, large sums of money aggregating, 
to wit, a sum exceeding $100,000 including interest, for investment 
in Washington, District of Columbia, real estate under the afore¬ 
said partnership agreement between complainant and defendant, 
Charles M. Campbell, a large part of which money was so invested 
and the title thereto taken in the name of said defendant, Charles 
M. Campbell, alone, and that the balance of said moneys amount¬ 
ing to a large sum was not so expended bv said defendant, Charles 
M. Campbell, but was wrongfully converted and applied by said 
defendant, Charles M. Campbell, to his own use as hereinafter set 
forth and otherwise. A large part of the property so purchased 
with complainant’s money under said partnership agreement has 
been sold by said defendant, Charles M. Campbell, and the proceeds 
wrongfully converted and applied to his own use as is hereinafter 
set forth and otherwise. The rents and profits of said partnership 
properties from the dates of their several purchases have been con¬ 
tinuously received by the said defendant, Charles M. Campbell, 
amounting to — $—to $10,000.00 per year from the year 1891 or 
1892 to the present time and aggregating a sum in excess of $100,- 
000.00 and a large part of which have been wrongfully converted by 
said defendant, Charles M. Campbell, to his own use as hereinafter 
set forth and otherwise. No proper accounting has ever been made 
by said defendant, Charles M. Campbell, to complainant for the 
moneys received by said defendant and mentioned in this para¬ 
graph. 

23 33. In part, the moneys advanced by complainant to said 
defendant, Charles M. Campbell, and moneys received by 

said defendant from the sales and rents of the properties referred to 
in the preceding paragraph numbered 32 were wrongfully con¬ 
verted and applied to said defendant to his own use and benefit as 
follows: 

(a). In the purchase and otherwise procuring title to or an in¬ 
terest in all of the real estate owned by said defendant, Charles M. 
Campbell, in the District of Columbia or to which he is in any 
manner entitled or in which he has any interest of any sort whatso¬ 
ever. 






JAMES W. CAMPBELL. 

(6). In the purchase of or procuring an interest in all of the 
personal property or mixed property owned by the said defendant, 
Charles M. Campbell, in the District of Columbia, or to which he 
has any right, title or interest of any kind whatsoever. 

(c) . In the purchase of or an interest in all of the real estate or 

personal property of any and every sort- or description whatsoever 
in the District of Columbia, the right, title or interest of which is 
in the name of defendant, Pauline Campbell, the wife of said de¬ 
fendant, Charles M. Campbell. , 

(d) A large part of said money was used by said detendant, 

Charles M. Campbell, in the purchase in his own name from one 
Orrin G. Staples of the furniture and fixtures of the National Hotel, 
on Pennsylvania Avenue, Northwest, between John Marshall place 
and Sixth Street, or an undivided interest therein, which said prop¬ 
erty or interest he later transferred to ‘‘National Hotel, a corpora¬ 
tion organized under the laws of the District of Columbia, for, to 
wit one-half of the capital stock of said corporation. Com- 
24 plainant claims said onedialf of said stock of said corporation 
and the full title thereto and all of said stock now belonging 
to said defendant, Charles M. Campbell, as partnership property of 
the co-partnership of James W. and Charles M. Campbell, and as 
equitablv and justly due complainant on an accounting between 
them, and the purpose of this suit is to subject said stock to com- 
plainant’s said claim. The defendant Charles M Campbell is 
•President and Treasurer of said “National Hotel and the Secretary 
is William Henry White, complainant’s attorney. 

(e) . With said James W. Campbells and Charles M Campbells 
co-partnership property or moneys there was purchased, about the 
year 1893, a one-half interest in certain real estate located at lbth 
and Erie Streets, Northwest, Washington, D. C., containing about 
21 516 square feet, title to which was taken in defendant, Charles 
m’C ampbell’s and one William II. Walker’s, names as trustees for 
the purchasers thereof and a certificate reciting the interest of said 
partnership was issued by said trustees and delivered to defendant, 
Charles M. Campbell. Later, with said co-partnership assets, an 
additional one-sixth interest was purchased (making in all a 
two-thirds interest owned by said co-partnership) and with¬ 
out the knowledge or consent of complainant, the said certificate 
was cancelled by said trustees and new certificates were issued 
reciting the ownership of a one-third interest by complainant 
and a one-third interest by defendant, Charles M Campbell, in 
severalty. Thereafter said real estate was sold and the .^id trustees 
paid to defendant, Charles M. Campbell the sum of to wit $7,500.00 

as one third of the net proceeds of said sale and they now 
25 hold a like sum. Said William H. \\ alker and Charles M. 

Campbell had full knowledge when paying said sum to 
Charles M. Campbell of all the facts set forth in this paragraph and 
complainant has never consented to said payment and had no knowl¬ 
edge thereof until after said payment had been made. Complain¬ 
ant has demanded and now demands the whole of the proceeds of 
sale of said real estate from the said Charles M. Campbell. 
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(/). Complainant demands all of the property, real, personal 
and mixed and all of the interests therein of defendants of every 
sort and description or kind whatsoever mentioned, described or re¬ 
ferred to in this paragraph numbered 33, and it is the purpose of 
this suit to subject said property to the complainant’s claim. 

34. Defendant, Charles M. Campbell, also wrongfully converted 
and applied to his own use large parts of the co-partnership moneys 
hereinbefore mentioned and described in the purchase of the fol¬ 
lowing real estate located in the District of Columbia, title to which 
is in the name of said Charles M. Campbell, all of which said real 
estate complainant claims belongs absolutely to him, and it is the 
purpose of this suit to subject said real estate to complainant’s de¬ 
mands. The descriptions of said real estate follow: 

(а) . In Square 1175: The West 5V 2 feet by a depth of 76 feet 
of Lot 14; the East 20 feet of Lot 15; the East 18.75 feet of Lot 17; 
the West 26.46 feet of Lot 19; the East 17.67 feet of Lot 21. 

(б) . In Square 1179: Lot “part,” being 100.90 feet next the 
West 59.93 feet on K Street. 

(c). In Square 1182: Part of Lot 5, being the West 54.82 feet 
by 37.55 feet; part of Lot 6, being 58.59 feet on K Street 

26 by 39.50 feet; Lot “part,” being 58 feet on K Street. 

( d ). In Square 2595: Lot 819, formerly designated as the 
South 40 feet of Lot 107, Plat 9, Denison and Leighton’s subdivision 
of the Eslin estate. 

(e). In Square 2676: Lots 385 and 386. 

If) . In Square 2854: Lots 64, 65, 66, 67 and 800, said Lot 800 
having been formerly designated as the East 22 feet of Lot 6, Block 
34, Plat 9, Columbia Heights. 

( g ) . In Square 2855: Lot 800, formerly designated as the East 
40 feet of Lot 2, Block 33, Plat 9, Columbia Heights. 

( h ) . All of the real estate described or mentioned in the original 
bill filed in this cause, the answer of defendant, Charles M. Camp¬ 
bell, and in the “list of real estate jointly owned by Charles M. 
Campbell and Janies W. Campbell attached to the said answer of 
said Charles M. Campbell, and in either, any or all of said pleadings 
or exhibits. 

(i) . All of the real estate involved in the cause of Eckington Im¬ 
provement Company against Charles M. Campbell, No. — in this 
Court, to which defendant, Charles M. Campbell, is in anywise in¬ 
terested and any funds in said cause which may be allotted to him 
by the Court out of said real estate. 

Wherefore, the premises considered, complainant prays: 

1 . That process may duly issue to the defendants, Charles M. 
Campbell, individually, as trustee, and as President of National 
Hotel, Pauline Campbell and “National Hotel,” requiring them 
to answer the exigencies of this supplemental and amended 
bill. 

27 2. That the defendants may be enjoined, pending adjudi¬ 
cation of this cause, and permanently thereafter, from con¬ 
veying, disposing of or transferring any of the property mentioned 
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in the original bill or in this supplemental and amended bill or any 
interest in or right in or to said property. 

3. That a receiver may be appointed to take charge of and pre¬ 
serve the property mentioned and described in the original bill and 
in this supplemental and amended bill under the direction of the 
Court. 

4. That this cause may be referred to the Auditor of the Court 
and an accounting had from the defendants, Charles M. Campbell, 
and Pauline Campbell, of the moneys, real and personal property 
and rents, issues and profits therefrom, described and mentioned in 
the original bill and in this supplemental and amended bill, in 
their hands and under their control as therein set out and that de¬ 
fendant, Charles M. Campbell, as trustee, may also be required to 
account for the moneys in their hands as trustees mentioned in the 
original bill and in this supplemental and amended bill. 

5. That the defendant, “National Hotel”, and Charles M. Camp¬ 
bell, President of “National Hoter’, may be enjoined and restrained 
from transferring or permitting any transfer v upon the books of 
said company of any of the stock owned by said Charles M. Campbell 
pending final adjudication of this cause. 

6. That the Court may by decree direct the transfer by the de¬ 
fendant, “National Hotel-’ and Charles M. Campbell, its President, 
of all of the stock now owned by said Charles M. Campbell to the 
complainant. 

7. That the Court may by decree direct the conveyance 
28 by each and every of the defendants of all of the property, 
real, personal and mixed, held by him or her and mentioned 
in the original or this supplemental and amended bill, that is, con¬ 
vey to the complainant the title thereof, or all the right, title and 
interest claimed or owned by defendants or either of them. 

8. For such other and further relief as the Court may seem just 


and proper. 


J. W. CAMPBELL. 


WM. HENRY WHITE, 

Attorney for Complainant. 


The State of Ohio, 

Guernsey County, ss: 

I do solemnly swear that I have read the foregoing supplemental 
and amended bill by me subscribed, and know the contents thereof; 
that the facts therein stated are true as I believe. 

J. W. CAMPBELL. 


Subscribed and sworn to before me this First day of November, 
A. D. 1909. 

[seal.] a. r. McCulloch, 

Notary Public. 


(Endorsed:) Leave is hereby granted to file this supplemental 
and amended bill this 8th day of November, 1909. 

JOB BARNARD, Justice. 


3—2804a 
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29 Plea of Charles M. Campbell . 

Filed December 28, 1909. 

******* 

This defendant by protestation, not admitting any of the matters 
and things in said Amended and Supplemental Bill contained, 
nevertheless, for Plea thereto says: 

That after the filing of the Original Bill, and before the filing of 
the Amended and Supplemental Bill in this cause, the Plaintiff 
and this Defendant submitted themselves by the agreement herein¬ 
after referred to to the arbitration of and the final settlement of all 
differences between them including all those set up and relied on 
by Plaintiff in his said original, amended, and supplemental bills. 
That by said agreement which bears date November 30, 1907, as 
modified by further agreement dated January 8, 1908, William A. 
Campbell and Fred S. Campbell were named and appointed as such 
arbitrators, and Plaintiff and this Defendant engaged one with the 
other, in all things well and truly to stand to, obey, abide, perform 
and fulfill and keep the award, order, and arbitrament when finally 
made and determined by said arbitrators mutually selected and 
named as aforesaid, as well on the part and behalf of the said Plain¬ 
tiff as on the part and behalf of said Defendant, to arbitrate, adjudge, 
and award order and determine of and concerning all, and all man¬ 
ner of action and actions, cause and causes of action, suits, contro¬ 
versies, trespasses, damages and demands whatsoever, at any time 
theretofore had, made, moved, brought, commenced, sued, prose¬ 
cuted, done, suffered, committed, or depending by and between the 
said parties or either of them, said agreement providing among other 
things that the scope of the reference should embrace any 

30 claim of any nature either party might desire to assert against 
the other whether equitable or legal and that said arbitra¬ 
tion might embrace claims based on unnecessary loss or injury to 
either party by unjustifiable acts of the other. Said agreement also 
provides that its purpose is to take up all claims of each party from 
the beginning and that an award on the merits of each case shall be 
made. That the arbitrators shall make a final finding and award 
in writing which shall be absolutely binding on both parties on all 
the claims presented and neither party shall resort to any legal or 
other proceedings to defeat or change the final award or delay or 
obstruct a final settlement under said award, and each party agrees 
to perform and abide by said award so that the said award when 
made by the said arbitrators under their hands, and delivered to 
the parties in difference should be a final adjudication of and put 
an end to all differences between them including all and the iden¬ 
tical matters and things set forth in this cause as causes of action in 
favor of the Plaintiff. And the said arbitrators took upon themselves 
the burden of the said arbitration, and having fully heard all the 
evidence, proofs and arguments of the said parties and duly exam¬ 
ined and considered the subject matters in dispute between said 
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Plaintiff and said Defendant, they the said arbitrators did make 
their award in writing dated and published on, to wit, September 3, 
1908, under their hands, of and concerning all the causes of action 
in this cause mentioned, and delivered the same to the said parties 
in difference and did thereby, then and there, among other things, 
award and adjudge, fix and ascertain the amount due by the De¬ 
fendant to the Plaintiff and that the equitable interest of this De¬ 
fendant in the partnership real estate of Plaintiff and De- 

31 fendant in the District of Columbia exceeded in value the 
said amount due from this Defendant to Plaintiff, and 

awarded that said sum so found to be due should be paid by the con¬ 
veyance of the Defendant's interest in certain of said real estate in 
said award fully described by the conveyance thereof to the Plaintiff 
by the said arbitrators (to whom this Defendant had previously con¬ 
veyed the same) in full settlement and satisfaction of all of Plain¬ 
tiff's claims in respect of all the matters and things set up and relied 
on by him in this cause, and that such conveyance by the arbitrators 
should be accepted by said Plaintiff in full satisfaction of all his 
demands as aforesaid. And said award further adjudges and pro¬ 
vides that said Plaintiff shall within fifteen days after publication of 
said award (which was on September 3, 1908) dismiss the suit in 
equity now pending in the Supreme Court of the District of Colum¬ 
bia, said suit being Equity cause No. 25671 in which said James W. 
Campbell is Plaintiff and this Defendant is the Defendant meaning 
thereby this cause, as by said award bearing date September 3, 1908, 
reference being had thereto will more fully appear from a true copy 
of said agreements and of said award herewith filed and made part 
hereof marked “exhibit No. 1 to plea of Defendant, Charles M. 
Campbell". The said award required this Defendant to transfer to 
Plaintiff this Defendant's interest in certain securities and stocks set 
forth in said award, all which the Defendant did promptly and 
within the time required by said award. 

Wherefore this Defendant says that by said submission to arbi¬ 
tration and the award thereon, said Plaintiff is forever barred of all 
right to further prosecute this suit or to recover in anywise against 
this Defendant and said Plaintiff is bound forthwith to dismiss this 
suit. 

32 All which matters and things this Defendant avers to be 
true and pleads the same to the whole of said Amended and 

Supplemental Bill and he craves the judgment of the Court whether 
he ought to be compelled to make any further or other answer to 
*aid bill. 

C. M. CAMPBELL. 

JOHN RIDOUT, 

Attorney for Defendant . 

I, John Ridout, Attorney for Charles M. Campbell, do hereby 
certify that the foregoing plea is in my opinion well founded in 
point of law. 

JOHN RIDOUT. 
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I, Charles M. Campbell, on oath say that the facts stated in the 
foregoing plea are true as therein set forth, and that the said plea 
is not interposed for delay. 

CHARLES M. CAMPBELL. 

Subscribed and sworn to me this 16th day of December, 1909. 
[seal.] JAS. P. SCHICK, 

Notary Public, D. C. 


Exhibit No. 1 to Plea of Defendant Ciias. M. Campbell. 

Filed December 28, 1909. 

******* 

Award of Arbitrators. 

On November 80th A. D. 1907 James W. Campbell of Cambridge, 
Ohio and Charles M. Campbell of Washington, District of Colum¬ 
bia, made and entered into an agreement at Washington, District of 
Columbia, a true copy of which is attached hereto, marked “Exhibit 
A” and made a part hereof and to which, for greater cer- 
38 tainty, reference is hereby made. By the said agreement all 
matters in controversy between the said parties were left to 
arbitration under the terms and conditions set forth in the said 
agreement of November 30tli A. D. 1907, as modified by a subse¬ 
quent agreement entered into between the said parties January 3rd, 
A. D. 1908, which agreement was thereby made and became a part 
of the original agreement of arbitration. A true copy of the said 
subsequent agreement of January 3rd, A. D. 1908 is hereto attached, 
marked “Exhibit B” and made a part hereof and to which, for 
greater certainty, reference is hereby made. 

William A. Campbell and Fred S. Campbell having accepted the 
duties of arbitrators under the provisions and conditions of the said 
agreement of arbitration duly notified James W. Campbell and 
Charles M. Campbell of their acceptance of said duties and further 
notified the parties in interest that the hearing before said arbi¬ 
trators would be commenced January 3rd, A. D. 1908, at the Na¬ 
tional Hotel in the City of Washington, District of Columbia. 

James W. Campbell and Charles M. Campbell appearing in per¬ 
son before said arbitrators at the time and place specified in said 
notice and making no objection, to any irregularities in the pro¬ 
cedure, the arbitrators, William A. Campbell and Fred S. Campbell, 
heard all the evidence offered by James W. Campbell in support of 
all his claims filed, a true copy of said claims is attached hereto, 
marked “Exhibit C ” and make a part hereof and to which, for 
greater certainty, reference is hereby made and all the evidence of¬ 
fered by Charles M. Campbell in support of all his claims, a true copy 
of said claims is attached hereto, marked “Exhibit D” and 
34 made a part hereof, and to which, for greater certainty, ref¬ 
erence is hereby made. 
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We, the arbitrators, after duly and carefully considering all of 
the evidence offered by both parties in support of all matters and 
claims set out in “Exhibits C and D” and considering and passing 
upon each and every separate claim made by the respective parties 
and set out in “Exhibits C and D”, do find and award as follows: 

1. We find and award that the amount of indebtedness due James 
W. Campbell from Charles M. Campbell, upon a correct and com¬ 
plete statement of the account between them embracing all of their 
respective claims, is Forty-seven thousand seven hundred twenty- 
five dollars and thirty-three cents ($47,725.33). 

2. Having determined the value of the real estate owned jointly 
by the firm of J. W. & C. M. Campbell, all of which real estate is in¬ 
volved in this arbitration, we find that Charles M. Campbell’s equity 
in said property, located in the District of Columbia and owned 
jointly by J. W & C. M. Campbell, is of greater value than Forty- 
seven thousand seven hundred twenty-five dollars and thirty-three 
cents ($47,725.33), which amount we find to be due James W. 
Campbell from Charles M. Campbell. 

3. We award that Fortv-seven thousand seven hundred twenty- 
five dollars and thirty-three cents ($47,725.33), the amount found 
to be due from Charles M. Campbell to James W. Campbell, shall 
be liquidated and paid by the conveyance to James W. Campbell, 
in fee, to be held and enjoyed by the said James W. Campbell in 
severalty, of a sufficient amount of the real estate owned jointly by 
the firm of J. W. & C. M. Campbell, the Jegal title to which is now 
vested in William A. Campbell and Fred S. Campbell in trust for 

J. W. & C. M. Campbell, by deed from Charles M. Campbell 
35 and wife August 6th, A. D. 1908, and recorded August 13 
A. D. 1908 in liber — folio — of the land records of the 
District of Columbia to which deed reference is hereby made. 

4. We award that within sixty (60) days after the publication of 
this award the said William A. Campbell and Fred S. Campbell, 
trustees, shall convey, in fee, the following parts and parcels of said 
real estate all located in the District of Columbia, to .Tames W. Camp¬ 
bell to be held and enjoyed by him in severalty and we further award 
that the said Jamas W. Campbell shall accept said property, sub¬ 
ject to all existing incumbrances, as full and complete satisfaction 

of all indebtedness due him from Charles M. Campbell as of the 
date of this award and Charles M. Campbell is hereby released 
from any and all further liability on any claim set out in “Exhibits 

C and D”;— t ^ , 

A. The lot and brick warehouse and wharf on the south side of 
Water Street, Georgetown, District of Columbia conveyed by Alfred 
B. Grunwell et ux. to Charles M. Campbell, January 9th, 1892 and 
which deed is recorded in the land records of said district in liber 
1655 folio 70, to which reference is made. 

B. The lot and brick warehouse and wharf on the south side of 
Water Street, Georgetown, District of Columbia conveyed by Gilbert 
Vanderwerken et ux. to Charles M. Campbell January 9th, 1892 
and which deed is recorded in liber 1655 folio 66 et seq. of the land 
records of said district, to which reference is made. 
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C. The lot and brick warehouse and wharf on the south side of 
Water Street, Georgetown, District of Columbia conveyed by Charles 
H. Fickling et ux. to Charles M. Campbell, January 9th, 1892 which 
deed is recorded in the land records of the District of Columbia in 
liber 1644 folio 399, to which reference is made. 

D. All that property on both sides of Water Street, Georgetown, 
District of Columbia, adjoining the Aqueduct Bridge on the East 
known as the Borden Mining Company property, conveyed by deed 
from the Borden Mining Company to Charles M. Campbell Feb¬ 
ruary 2nd, 1892 and recorded in liber 1664 folio 12 et seq. of the 
land records of the District of Columbia to which reference is made, 
less the portion of said ground since sold by deed in fee from Charles 
M. Campbell et ux. and James W. Campbell et ux. to the Patomac 

Boat Club, incorporated, dated October 21st, 1907, recorded 
36 January 27th. 1908. in liber 3158 folio 24 to which reference 
is made subject to a trust of the Patomac Boat Club, incor¬ 
porated, October 21st, 1907, recorded January 27th, 1908, to secure 
Charles M. Campbell $6,834, part of the purchase money to which 
record reference is made. 

E. All that land and premises on the south side of Water Street, 
Georgetown, District of Columbia known as the Gilbert warehouse, 
conveyed by deed from Thomas R. Jones, surviving trustee, to 
Charles M. Campbell, December 28th, 1898, and recorded in liber 
2371 folio 152 et seq. of the land records of the District of Columbia. 
Also conveyed to Henry P. Gilbert by deed recorded in the land 
records of said district in liber 1505 folio 224 and liber 1346 folio 
309, to w T hich reference is made. 

F. The lot and premises conveyed by Asa B. Carpenter et ux. 
June 24th, 1893, to Charles M. Campbell known as the Hertford lot 
now improved by a post office being a part of lot two (2) S. P. 
Brown’s subdivision of Mt. Pleasant, Pleasant Plains, and Lemar’s 
outlet which deed is recorded in the land records of the District of 
Columbia, liber 1812 folio 372, to which reference is made. 

G. The south forty (40) feet front by the full depth thereof of 
lot 107 in William O. Denison and Benjamin F. Leighton, trustees’ 
subdivision of Mt. Pleasant and Pleasant Plains, District of Co¬ 
lumbia, being the lot conveyed by Effie McQuat Holcombe et vir to * 
Charles M. Campbell by deed dated November 28th, 1891, and re¬ 
corded in the land records of said district in liber 1635 folio 204, 
to which reference is made. 

H. The east forty feet to the full depth thereof of lot numbered 
two (2) block thirty-three (33) in John Sherman trustee’s sub¬ 
division of Mt. Pleasant and Pleasant Plains, as recorded in liber 
Gov. Shepherd folio 137 of the surveyor’s records of the District of 
Columbia, to which reference is made. 

I. The ground and improvement known as the Berwick Apart¬ 
ment House at the Northwest corner of 14th and Park Streets, 
Washington, District of Columbia, being part of lot numbered one 
(1) of S. P. Brown’s subdivision called Mt. Pleasant, made Janu¬ 
ary 1872 and recorded in liber levy court numbered two (2) page 


/ 
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fifty-six (56) in the surveyor’s office of the District of Columbia and 

described as follows:— . . . XT r 

Beginning at a stone planted at the intersection of the North hne 

of Park Street, and the West line of Fourteenth Street extended, 
thence with said Fourteenth Street, North (>514 East fifteen 3/10 
feet; thence North seven %° East, one hundred and forty-two feet 
(142), thence leaving said street, North sixty-one and % W® 8 *; 

ninety-one and 4/10 feet, thence south 31%° West one hundred and 
thirty-five feet (135) to the north line of Park St., thence 
37 south fifty-eight and %°, East, one hundred and forty-three 
and 75/100 feet to the beginning, containing seventeen thou¬ 
sand and seventy-seven (17,077) square feet of ground, more or 
less according to a Deed in Fee from B. D. Faybian to Archibald 
White September 9, 1890, recorded among the land records ot the 
District of Columbia, to which reference is made. 

5. We award that within sixty (60) days the said William A. 
Campbell and Fred S. Campbell, trustees, shall con\ey, in fee, su - 
iect to existing incumbrances, the following parcel of real estate 
located in the District of Columbia to Charles M. Campbell to be 

held and enjoyed by him in severalty: 

So much of original lot two (2) block 34 of John Sherman 
trustee’s subdivision of Mt. Pleasant and Pleasant Plains conveyed 
bv Allen E. Miller et ux. to Charles M. Campbell November 27, 1891, 
(and which deed is recorded in liber 1621 folio 4/8 of the land rec¬ 
ords of the District of Columbia, to which reference is made, as 
now belongs to said Charles M. Campbell, together with the impro\ e- 
ments thereon, being the premises now known as No. 1329 Harvard 
Street and on undivided one-half interest in the lot on which stands 
the house numbered 1333 Harvard Street, Washington, D. C. 

6. We find and hold that the firm of J. W. & C. M. Campbell 
do not own an undivided two-thirds (2/3) interest jointly in lots 
three (3), four (4), five (5), six (6) and seven (7) in block seven¬ 
teen (17) in Meridian Hill in the County of Washington, District of 
Columbia, said property being located at the Northeast corner of 
16th and Erie Streets in the City of Washington, District of Colum¬ 
bia and as between the parties, commonly known and designated as 
the 16th and Erie Street property, but on the contrary that James 
W. Campbell owns an undivided one-third (1/3) interest in said 
property represented bv svndicate certificate No. issued in the 
name of James W. Campbell October 2nd, 1903 by William H 
Walker and Charles M. Campbell, trustees for said syndicate and 
that Charles M. Campbell owns an undivided one-third (1/3) in¬ 
terest in said property represented by syndicate certificate 

38 No._issued in the name of Charles M. Campbell October 

2nd, 1903 by William H. Walker and Charles M. Campbell 
trustees for said syndicate. All indebtedness due James W. Camp¬ 
bell from Charles M. Campbell from the purchase of said property 
has been accounted for in this finding and award. 

7. All notes, as set forth in the list of notes attached hereto, 
marked '‘Exhibit E” and made a part hereof and to which, for 
greater certainly, reference is hereby made, except the note upon 
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which, the Berwick Supply Company is maker and dated August 
19th, A. D. 1896 for $500, shall within sixty (60) days after the 
publication of this award be surrendered by James W. Campbell to 
the arbitrators at Room 404 American Trust Building, Cleveland, 
Ohio for cancellation and return to Charles M. Campbell. 

8 . The said James W. Campbell shall within fifteen (15) days 
after the publication of this finding and award dismiss the suit in 
equity now pending in the Supreme Court of the District of Col uni- 
bia, said suit being Equity No. 25671 in which he is the complain¬ 
ant and Charles M. Campbell is the defendant. 

9 . We award that the indebtedness amounting to six thousand 
eight hundred and thirty-four dollars ($6,834) due J. W. & C. M. 
Campbell from the Patomac Boat Club, as part of the purchase 
monev for certain described real estate located on \\ ater Street, 
Georgetown, District of Columbia, which said indebtedness is 
represented by three certain promissory notes executed by the said 
Patomac Boat Club October 21st A. D. 1907 for one thousand dol¬ 
lars ($1,000), one thousand dollars ($1,000) and four thousand 
eight hundred and thirty-four dollars ($4,834) and due and pay¬ 
able in two (2), four (4) and six (6) years after date respectively 

with interest at five (5) per cent per annum until paid ; said 
39 promissory notes being secured by a mortgage on said prop- 
ertv executed to Charles M. Campbell and recorded 
Januarv 27th, A. IX, 1908 at the proper office in Washington, Dis¬ 
trict of* Columbia, be and become the property of James W. Camp¬ 
bell and Charles M. Campbell has no right, title or interest in said 
notes what-so-ever. We further award that Charles M. Campbell 
shall, within sixty (60) days after the publication of this award 
execute such writings as may be necessary to assign said notes and 
mortgage to James W. Campbell, without recourse. 

10. We adjudge and award that all money in bank and due the 
firm of J. W. & C. M. Campbell from rent of said joint property, on 
the date of this award, shall be and become the property of James 
W. Campbell and Charles M. Campbell has no right, title or inter¬ 
est in the same what-so-ever, said money and accounts having been 
considered and adjudged in the total amount of indebtedness due 
James W. Campbell from Charles M. Campbell. 

11 . We award that Charles M. Campbell release all right, title 
and interest which he now claims or has heretofore claimed in two 
hundred (200) shares of the capital stock of the Frankfort Chair 
Company, a corporation organized under the laws of Ohio, said 
shares of stock being formerly owned by W. J. Ford, who assigned 
and delivered said certificate of stock to Charles M. Campbell Jan¬ 
uary 19, A. D., 1901, said shares of stock being commonly known 
and designated by the parties as the Ford Stock. 

12. Agreeable to the contract of submission hereto attached 
marked “Exhibit A”, to which reference is hereby made, we ad¬ 
judge and award that the costs of this arbitration and the compensa¬ 
tion of the arbitrators amounting in all to the sum of eight 

40 thousand dollars ($8,000) be paid one-half by said James 
W. Campbell and one-half by said Charles M. Campbell. 
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In witness whereof we, the arbitrators, have signed our names 
and published this our award, in quadruplicate, this 3rd day of 
September A. D. 1908. 

WILLIAM A. CAMPBELL, 

Arbitrator. 

FRED S. CAMPBELL, . 

Arbitrator. 

Witness- to signature of Fred S. Campbell. 

F. H. CREW and 
HENRY R. GALL. 

Witness- to signature of William A. Campbell. 

A. H. ROGERS and 
A. H. WAITfe. 


“Exhibit A.” 

Articles of agreement entered into this 30th day of November, 1907, 
between J. W. Campbell and Charles M. Campbell, wherein the 
final terms of a proposed settlement of all differences between 
them by arbitrators is determined and agreed to. 

1. The arbitrators shall be William A. Campbell and Fred S. 
Campbell and a third arbitrator to be selected by these two, who 
shall not be Fred L. Rosemond, but who, if outside of the family, 
shall be learned in the law, and disinterested between the parties. 

2. In case of death, disability, or refusal to act on the part of 
either of said arbitrators, after the acceptance of the duties pre¬ 
scribed herein by them, then another arbitrator or abitrators, shall 
be appointed, by the two or one remaining, who shall succeed to all 
the powers granted the arbitrators by this instrument, who shall be 
disinterested between the parties. 

3. Said arbitrators shall formulate their own rules regarding 
the production of evidence, the method of procedure, time and place 
of holding meetings, method of conducting the same, and the ad¬ 
missibility, competency, and relevancy of evidence, but each party 
shall be permitted to produce all his evidence. 

4. Said arbitrators shall have power to make a complete and 
final finding and award on all matters of difference between the 

parties. 

41 5. Neither party shall make ex parte statements to the 

arbitrators or either of them, and said arbitrators shall main¬ 
tain neutral ground between the parties. 

6. That as soon as these articles are signed, and the arbitrators 
have accepted their duties, and the first hearing has been called, 
Charles M. Campbell shall, upon demand of the arbitrators, by 
proper deeds, transfer to said arbitrators as trustees, all the joint- 
owned real estate, involved in the suit in equity now pending in the 
courts of the District of Columbia, and said arbitrators shall manage 
and control said property, precisely as if they were the owners, and 
make an accounting of all matters of receipts and expenditures at 
4—2804a 
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the termination of the arbitration, and include said accounts in the 
final award. And during tile pendency of this arbitration both 
parties shall united in conserving said property. Any papers ottered 
in evidence in said suit by either party may be withdrawn by him. 

7. The scope of the inquiry leading to a final finding and award 
shall embrace any claim of any nature either party desires to asse-t 
against the other, whether equitable or legal; and may embrace 
claims based. on‘unnecessary loss and injury to either party, by 
unjustifiable acts of the other. 

6. The purpose of this agreement, being to take up all claims 
of each party from the beginning, and make an award on the merits 
of the case, in doing this the arbitrators shall in no wise be limited 
or constrained by any interpretation put on the paper of Sept. 5-6, 
1902, by either party; but each party can, without limitations, 
present his claims in regard to said paper, and use in doing so, any 
evidence in his possession. 

9. Said arbitrators shall make a final finding and award in writ¬ 
ing, which shall be absolutely binding on both parties, on all the 
claims presented, and neither party shall resort to any legal or other 
proceedings, to defeat or change the final finding and award, or 
delay or obstruct a final settlement, under said final finding and 
award, according to the terms agreed upon by said arbitrators, or 
a majority of them, and each party agrees to perform and abide 
by said award. 

10. The arbitrators shall determine and direct how the settle¬ 
ment of the debtor party shall be made, when it shall be made, and 
the manner and time of payment. 

11. The arbitrators shall adopt their own method of determining 
the value of the property involved, due consideration being given 
to its market value, earning power, and prospective value, in de¬ 
termining its real value, and shall have power to dispose of any of 
said property, in any manner they see fit, and execute deeds of 
conveyance, which shall be good in law and equity. 

12. And in case either party hinders or obstructs the arbitrators 
in their duties, the arbitrators shall have power to dispose of the 
property and divide or award the proceeds, as may see- to them 
just and equitable, and transfer as much or all of said property, in 

fee, to the creditor party, as they may deem just and proper. 
42 13. Each party reserves all his legal and equitable de¬ 

fenses, including limitations. 

13. The expenses of said arbitration and arbitrators, shall be born- 
equally be each party, and this agreement shall be binding on their 
heirs, executors and administrators. 

14. As soon as the award of the arbitrators has been made, and 
the debtor party has complied herewith, said suit now pending 
shall thereby be terminated and dismissed. Provided that if said 
award requires the execution by said debtor party of any notes or 
other papers, said execution and delivery shall be deemed a com¬ 
pliance therewith. 

15. The hearings shall begin and proceed to a final determina¬ 
tion, without unnecessary delay. 
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16. In case the arbitrators shall not reach a unanimous con¬ 
clusion, the award of a majority of them, shall be binding and 
conclusive, upon all the parties to this agreement. 

In witness whereof this agreement is executed in duplicate, the 
day and year above written. 

* y C. M. CAMPBELL. 

J. W. CAMPBELL. 

“Exhibit B.” 


Whereas an agreement in arbitration between .Tames W. Camp¬ 
bell and Charles M. Campbell was entered into Nov. 30, 1907, that 
agreement is hereby modified in the following particulars as a mat¬ 
ter of convenience. t _ , 

1. The arbitration shall proceed with W. A. Campbell and Fred 
S. Campbell and that if they agree their award shall be final; but 
if they do not agree they shall proceed under the original agree- 

2. That said parties and arbitrators may all stay at the National 
Hotel and either of the arbitrators may make social visits to the 
family of C. M. Campbell, regardless of the prohibition in para¬ 
graph 5. 

Done this third day of January, 1908. n . lin __ TT 

J. W. CAMPBELL. 

C. M. CAMPBELL. 
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“Exhibit C.” 
Claim of J. W. Campbell. 


The contract of September 5-6, 1902, and subsequent agreements, 
have settled the following matters, including interest to June 1, 

1902:— 


Notes . 

Sundry Balances.;. 

Balance of the English commission. 

Interest thereon ... 

December 5, due bill, one half. 

Interest thereon.• ..v ‘ 

One half of the amount of Berwick rents used by him, 
in payment of his grocery bill, without interest.... 
Half the amount of rent applied in payment ot his 
feed store account, less $3.00 a month allowed him as a 
discount and without interest estimated, but too low.. 
One half the over-payments made by him out of firm 

funds to Mrs. Straub. . ..; • * • * V * * * 

One half of the profits in the 14th street syndicate, 

C. M. C.’s estimate, but too low. 

Interest thereon . 


$59,400.09 
1,342.17 
2,875.51 
690.00 
500.00 
315.00 

1,190.00 


720.00 

205.16 

375.00 

225.00 


$67,837.93 
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2. In addition to the above C. M. C. is indebted to me for one 
fourth of the Berwick note ($500.) $125.00 with interest from its 
date, Aug. 19, 1896, see note written by C. M. C. 

I am also entitled to one fourth the balance of the account due 
by him to the Berwick Supply Company, about $—. See Alices 
statement of his account. 

3. He s/rnld the Berwick Grocery for $5,000.00 and took $1,600.00 
of good accounts of which T am entitled to one-fourth, with interest. 

4. I am entitled to one-half of the $300.00, he took from the 
condemnation money of 16th Street. 

5. I am entitled to rent for the warehouse occupied by him for — 
years, at $600 a year, I believe four years. 

6. In addition to my commission on the English sales, I am en¬ 
titled to the expenses of the negotiations and sale, which I put at 
the small sum of $750, less than one half what we established them 
at before I went, and less than one-fourth what another party wanted 
to charge in cash, before he would start. This does not include 
my expenses to England, nor while I was there, although I was 
required to remain four months, when I could have concluded the 
transaction in one month, at a better price, if the English patent 
had proven good. 

7. I am entitled to an equitable share of the proceeds of the pro¬ 

ceeds of the sale, after deducting all expenses, because I was 
44 compelled to include the continental patents owned by me, 
in order to effect a sale, after the English patent proved 
worthless. These patents I had negotiated to another party. 

8. I am entitled to re-imbursement for my expenditures, over 
$2,000.00, and my services to him and the firm, and at his request 
to members of his family and relatives, in case he is allowed for his 
services. I claim that my services were more valuable to him than 
his were to me. But I also claim neither were to charge for services 
to the firm. 

I made trips for him to many places, Cincinnati, Newark, N. J., 
New York, Canton, and more than fifty trips to Washington. I 
settled several cases for him, and collected $9,000 at Chicago on a 
lot of worthless bonds, for which the attorney associated with me, 
who did much less than half the work wanted to charge one half, 
being as he claimed money found. I made more than a dozen trips 
to Chicago and one to Washington on this matter, made briefs and 
wrote letters almost innumerable. 

9. I have been damaged more than $10,000 by his unjustifiable 
refusal to convey to me my undisputed one-half of the Washington 
Real Estate, since I made the demand in 1898, under my right to 
have it conveyed on demand. 

10. I have been damaged more than $10,000 by his refusal to 
renew his notes, so that I could use them as collateral. 

11. I have been damaged a large sum by his refusal to execute 
to me his note for half the Borden Mining Company claim, as he 
had agreed to do. 

12. Iam entitled to an accounting for moneys of the firm he has 
received, which amount to more than $10,000 a year, for several 
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years, and more than $9,000 a year, prior to that time, as stated by 
him. 

13. In addition to the above portions of the money derived from 
the London sales, I am entitled to the one tenth part of the net- 
amount remaining, as the assignee of E. F. Frost. 

14. I am entitled to the one t/ienth part of all the money or other 
property he has received in payment or exchange for Armat stock 
sold or traded by him. The children of my sister, Mrs. Williams, 

are entitled to half as much as I am. 

15. I am entitled to payment and security for all that is due me, 
in accordance with the contract of September 5th. 

16. In default of this, I am entitled to damages for the proceeds 
of the Jolpin property agreed to he conveyed to me, but afterwards 
sold by him, without my knowledge or consent, and the proceeds 
appropriated by him. 

17. The allowance of the claim to C. M. Campbell for services 
was conditional on his performing the contract of September 5th. 
As a matter of fact he is not rightfully entitled to such compensa¬ 
tion, not only because of our agreement but because he did not per¬ 
form the services for which he makes the claim. 

45 I ask nothing but a fair and square deal, and just and fair 

treatment on the facts and circumstances; but I ask that the 
facts be considered, and not somebody’s imagination. 

18. I am entitled to be reimbursed for the expense I have been 
forced to incur in and about the suit brought, in the way of att y 
fees, and court costs etc. 

“Exhibit D.” 


Counterclaims of C. M. Campbell Against J. W. Campbell. 

January, 1908. 

1. Debts charged against J. W. Campbell as a partner in the Amer¬ 
ican Kinetoscope Co. from September, 1898 to January 18, 1900. 

a Note of Kinetoscope Company in old National Bank, Cam¬ 
bridge, O., for $1,603.70 at 6%, from August, 1899, payable every 
four months, carried by C. M. Campbell for several years and finally 
paid by him. 

b. His share of the salary of C. M. Campbell at $5,000.00 a year, 
and interest. (Note:—Attention is called in this connection to 
money borrowed from J. W. Campbell for use of Kinetoscope Com¬ 
pany, November 25th, 1898, $1,000 and December 15th,. 1898, 
$1,000 with his knowledge and consent, C. M. Campbell being an 
accommodation maker, the money not being for his use. Also to 
the fact that in a partnership where debts are created and several of 
the partners are insolvent, the debts are to be equitably distributed 
to the other partners, of which there were three, C. M. Campbell, 
J. W. Campbell and Fred L. Rosemond.) 

2. Charges of 5% for C. M. Campbell as compensation (Being 
J. W. Campbell’s half) for C. M. Campbell’s employment as a builder 
in erecting: 
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First Berwick Building in years 1893-4 at a cost of.$25,000.00 

Second erected between February, 1894 and March 1895. 12,000.00 
Post Office Completed October 1, 1901. 7,000.00 

3. Managing said property and other investments in Washington, 

exclusive of the post office, for 14 years; keeping it in repairs, making 
alterations for tenants, negotiating loans, taking care of them, in¬ 
cluding a general and continuous supervision, per year (being J. W. 
Campbell’s half) and interest. $300.00. 

4. Drawing plans for post office, redrawing the same so that it 
might be shallower and wider, re-subdividing the lots so as to permit 
the extension of the final form five feet over the line, rearranging the 
trust so as to permit this, negotiating the very profitable lease with 

the Government and the purchase and the installation of the 
46 post office equipment, the whole requiring a period of almost 
constant attention for six months, - exclusive of the actual 
erection of the building, which is provided for under the 10% com¬ 
mission (J. W. Campbell’s half) and interest. $300.00. 

5. Sale of the firm property to E. B. Stocking July 1, 1899, for 

$11,000.00 after prolonged negotiations, entirely originated by my¬ 
self, a regular broker’s commission, that would have been cheerfully 
paid to a broker, and interest... $165.00. 

6. Sale of the Berwick Grocery Store, June, 1901, after negotia¬ 

tions extending over several months at an exceptionally large price 
of $5,500.00, at a commission of l 1 /4% for J. W. Campbell’s share 
and interest. $68.75. 

7. Rebate on interest charges, the law of the District of Columbia 
being that after maturity, where the interest is payable annually, the 
rate of interest can be but 6%. 

8. Charge of 200 shares of the capital stock of the Frankfort 

Chair Company. (Being a one-tenth interest) for the reason that 
J. W. Campbell and Martin controlled the company, and J. W. 
Campbell was responsible for the loss of said stock, it having cost me 
$16,000.00 plus $2,500.00, with interest at the same rate that is al¬ 
lowed him. $18,500.00. 

9. His share of Buckeye Company debts, which were contracted 
after he became a partner, and which were paid by other partners. 

10. Steele claim and interest from 1889. $1,000.00. 

11. Counterclaim of American Kinetoscope Company note given 
to J. W. and C. M. Campbell as their partnership interest may ap¬ 
pear, in accordance with specification filed. 

12. Claims of damages for wrongful, injurious and unnecessary 

conduct in forcing my Jolpin property to an emergency 
sale . $5,000.00. 

13. Claims of damages for wrongful, injurious and unnecessary 

filing of suit in Washington and injury to the business and bank 
credit of C. M. Campbell. $7,500.00. 

14. Claim on checks for safe deposit boxes (J. W. Campbell’s 

half . $10.48. 

15. Claim on one half of lot 2 block 34 C-lumbia Heights, John 
Sherman trustee’s subdivision, for one half of Pitney lot on Prince* 
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xm 

MONTH 

J2AX 

AMOUNT 

1894 

Oct. 

13 

$1000.00 

1894 

Dec. 

15 

900.00 

1895 

Feb. 

21 

939.31 

1895 

May 

7 

700 • 00 

1895 

May 

24 

700.00 

1895 

Oct. 

26 

810.00 

1896 

Jan. 

2 

1003.90 

1896 

Feb. 

2 

750.00 

1896 

Apr. 

8 

600 • 00 

1896 

Apr. 

11 

250.00 

1896 

May 

5 

400.00 

1896 

June 

1 

500 e 00 

1896 

Aug* 

5 

2265.00 

1896 

Aug. 

5 

1000.00 

1896 

Oct. 

9 

400.00 

1897 

May 

27 

500.00 

1897 

Oct. 

12 

360.00 

1896 

Oct. 

30 

810.00 

1697 

Sot* 

27 

500.00 

1898 

Oct. 

31 

810.00 

1898 

Nov. 

13 

360.00 

1898 

Deo. 

31 

4720.00 

1899 

Jan. 

31 

130.00 

1899 

May 

22 

140.00 

1899 

June 

8 

137.50 

1899 

June 

10 

405.00 

1899 

June 

26 

50C.00 

1699 

Oct. 

* 31 

810.00 

1899 

Deo. 

5 

757.00 

1899 

Dec. 

26 

500.00 

1900 

Oct. 

25 

1000.00 

1900 

Not. 

5 

400.00 

1901 

Aug. 

19 

1000.00 

1901 

Deo. 

26 

500.00 


XZAg 

MONTH 

£AY 

AMOUNT 

1894 

Oct. 

25 

$100.00 

1894 

Oct. 

25 

157.50 

1695 

Oct. 

13 

360.00 

Due bill. 



1892 

Deo. 

5 

1000.00 
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year MONTH £AY amount. 


1893 

Dec. 

1894 

Dec. 

1895 

Apr. 

1895 \ 

June 

1895 

Sept • 

1895 

Oct. 

1896 

March 

1896 

Deo. 

1896 

Dec. 

1897 

May 

1897 

June 

1897 

June 

1897 

Oct. 

1898 

March 

1898 

June 

1898 

Oct. 

1898 

Not. 

1898 

Dec. 

1898 

Deo • 

1899 

Feb. 

1901 

July 

1901 

June 

1901 

May 

1901 

Aug* 

1893 

March 


30 

$10880.36 

29 

600.00 

5 

1000.00 

25 

600.00 

10 

392.04 

19 

433.50 

19 

217.05 

18 

1000.00 

26 

605.00 

27 

200.00 

8 

800.00 

22 

600.00 

12 

200.00 

14 

300.00 

27 

605.00 

1 

250.00 

25 

1000.00 

15 

1000.00 

26 

500.00 

8 

609.00 

13 

5000.00 

28 

125.00 

29 

400.00 

5 

500.00 

6 

100.00 




RANDUM NOTES 
YEAR MONTH 


DAY 


AMOUNT 


CBS£TS 


1898 

May 

30 

$500.00 

1898 

May 

30 

400.00 

1898 

June 

13 

205*00 

1898 

June 

14 

100-00 

1898 

June 

21 

150*00 

1898 

June 

24 

500.00 


1698 May 
1898 June 

1898 July 


27 

28 
8 


$3592.01 

250.00 

-JBLfltt 

$3942.01 


$1855.00 

Berwick Supply Co* 

1896 Aug. 19 $500*00 
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ton Street, difference in value in favor of Princeton Street lot of 25 
cents a square foot, the size of lot 2 being 5,800 square feet and 
Princeton Street lot 6,012 square feet. 

16. Claim on check from account of C. M. Campbell at Cam¬ 


bridge to firm, and interest. $2,000.00. 

17. Claim on Canton note January 9, 1896....$1,589.84. 


47 “Exhibit D.” 

Summary Counter Claims of C. M. Campbell Against J. W. 

Campbell . 


Compensation of 5% two Berwick Buildings, $37,000.... $1,850.00 

Interest at 7% compound, 13% yrs. 2,332.60 

Compensation of Post Office 5% on $7,000.00. 350.00 

Interest 6 years 3 months. 147.01 

Managing property 14 years. 4,200.00 

Interest 7 years. 2,115.12 

Plans for Post Office, negotiating lease etc. 300.00 

Interest 6 years. 125.55 

Commission on sale of Princeton Street, (J. W. C.’s half). 165.00 

Interest 8% years. 113.65 

Commission on sale of Berwick grocery, 1%% (J. W. C.’s 

share . 68.75 

Interest 6 years and 7 months. 32.10 

Rebate on Interest charges of 1% on $— 200 shares 

Frankfort Chair Company. 18,500.00 

Interest 7 years. 9,317.16 

Steele claim. 1,000.00 

Interest 19 years. 2,025.60 

Forcing Jolpin property sale. 5,000.00 

Damages for unnecessary suit in Washington. 7,500.00 

Safe deposit box (being %). 12.98 

Check on C. M. Campbell account at Cambridge. 1,000.00 

(One-half) Interest 14 years. 1,260.90 

Canton Note. 1,589.84 

Interest 8 years. 943.62 

American Kinetoscope Co. note, rebate. 47,499.88 


London money used by firm of J. W. and C. M. Campbell. 

Money advanced for Kinetoscope Company by J. W. Campbell 
and C. M. Campbell, being an accommodation maker.. $2,000.00 
Share of debts of Buckeye mining Co. contracted after 1899. 


(Here follows page marked 48.) 
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49 Answer of Defendant National Hotel. 

Filed December 28, 1909. 

******* 

The Defendant, National Hotel, for answer to the Amended and 
Supplemental Bill filed herein, says: 

It has no knowledge nor information concerning the allegations of 
said Bill except that it admits that the Defendant, Charles M. Camp¬ 
bell, is a stockholder to the extent of 248 shares of the Capital Stock 
of said Defendant. 

It says that it is advised and so avers that it is neither a necessary 
nor a proper party to the said Bill and that said Bill discloses no 
equity in favor of the Plaintiff against this Defendant. 

And this Defendant claims the same benefit of this objection as if 
raised by demurrer. 

And having fully answered it prays to be hence dismissed with its 
costs 

NATIONAL HOTEL, 

By CHARLES M. CAMPBELL, President. 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof, that the facts therein 
stated upon my personal knowledge are true, and the facts therein 
stated upon information and belief I believe to be true. I further 
say that I am the President of the said National Hotel. 

CHARLES M. CAMPBELL. 

Subscribed and sworn to before me this 27th day of December, 
1909. 

[seal.] S. A. TERRY, 

Notary Public. 

50 Answer of Defendant Chas. M. Campbell, Trustee. 

Filed December 28, 1909. 

***** * * 

The Defendant, Charles M. Campbell, sued herein as Trustee, for 
answer to the Amended and Supplemental Bill herein says: 

He adopts as part of his answer, so far as applicable, and as fully 
as if herein repeated, the plea and answer filed herein by him in his 
own right. 

He denies that he is now or ever was in anywise Trustee for or on 
behalf of the Plaintiff. 

He denies all and every allegation of fraud or wrongdoing on his 
part as contained in the said Bills and says that as appears by the 
award set forth in his said plea all such charges have been thereby 
conclusively adjudged against the Plaintiff and in Defendant's 
favor. • 


KM 
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And having fully answered he prays to be hence dismissed with 
his costs. 


CHARLES M. CAMPBELL, Trustee. 


I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof, that the facts therein 
stated upon my personal knowledge are true, and the facts therein 
stated upon information and belief I believe to be true. 

CHARLES M. CAMPBELL. 


Subscribed and sworn to before me this 27th day of December, 

1909. 


[seal.] 


S. A. TERRY, 

Notary Public. 


51 Answer of Defendant Chas. M. Campbell, President. 

Filed December 28, 1909. 

******* 

The Defendant, Charles M. Campbell, sued as President of the 
National Hotel for answer to the Amended and Supplemental Bill 
filed herein says: 

He adopts as part of his answer so far as applicable and as fully 
as if herein repeated the plea and answer of the Defendant, Charles 
M. Campbell individually, and makes the same part hereof. 

He denies that said National Hotel, a corporation, has any knowl¬ 
edge or information concerning the allegations of said Bill except 
so far as they relate to the ownership of stock in said corporation by 
said Campbell individually, and he as such President admits that 
Charles M. Campbell individually is a stockholder to the extent of 
248 shares of the Capital Stock of said corporation. 

He says that he is advised and so avers that as such President he 
is neither a necessary nor a proper party to the said Bill and that 
said Bill discloses no equity in favor of the Plaintiff against this 
Defendant as such President. 

And this Defendant claims the same benefit of this objection as 
if raised by demurrer. And having fully answered he prays to be 
hence dismissed with his costs. 

CHARLES M. CAMPBELL, President. 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof, that the facts therein 
stated upon my personal knowledge are true, and the facts therein 
stated upon information and belief I believe to be true. I 

52 further say that I am the President of the said National 
Hotel. 

CHARLES M. CAMPBELL. 


5—2804a 
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Subscribed and sworn to before me this 27th day of December, 


1909. 

[seal.] 


S. A. TERRY, 

Notary Public. 


Answer of Defendant Pauline Campbell. 

Filed December 28, 1909. 

******* 

The Defendant, Pauline Campbell, for answer to the Amended 
and Supplemental Bill says: 

She denies that at any time or under any circumstances was a 
cent of money in which Plaintiff had any interest ever invested in 
any property, either real or personal, in the District of Columbia 
or elsewhere either directly or indirectly on her behalf. 

She denies that she ever directly or indirectly at any time or 
place or in any manner entered into any plan or arrangement or co¬ 
operated therein, having for its object, or which could by any possi¬ 
bility have the effect of interfering with or in anywise affecting the 
title, interest or rights of Plaintiff into or with respect to or in any 
connection, direct or indirect, with any real estate or personal prop¬ 
erty in the District of Columbia or elsewhere. 

She says that the Bill and the Amended and Supplemental Bill 
improperly join matters of controversy between Plaintiff and the 
Defendant, Charles M. Campbell, with which she has no concern, 
with a pretended claim against her; 

Wherefore she says, said Amended and Supplemental Bill is 
multifarious and ought to be dismissed as to her and she 
53 prays the same benefit of this objection as if raised by de¬ 
murrer. 

She adopts as part of her answer, so far as applicable, and as 
fully as if herein repeated, the plea and answer of the Defendant, 
Charles M. Campbell, and makes the same part hereof. 

And having fully answered she prays to be hence dismissed with 
her costs. 

PAULINE CAMPBELL. 


Subscribed and sworn to before me this 27th day of December, 


1909. 

[seal.] 

JNO. RIDOUT, 

Att'y for Deft. 


S. A. TERRY, 

Notary Public. 


Answer of Defendant Chas. M. Campbell. 

Filed December 28, 1909, 

******* 

The Defendant, Charles M. Campbell, not waiving, but insisting 
on his plea filed herein, files this his answer in support of said plea 
and says: 


l 
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He denies that he has ever at any time wrongfully or otherwise 
converted to his own use a single cent of Plaintiffs money; or that 
he has ever wrongfully purchased with said Plaintiff’s money any 
real estate; or that he has ever sold any real estate in which Plain¬ 
tiff had any interest without lawfully and fully accounting for the 
same. 

He denies the receipt of rents belonging to Plaintiff in any such 

amount as is averred in the Bills and says that all rent received by 

this Defendant for or on account of Plaintiff was dulv accounted for 

«/ 

by him to Defendant . 

He denies that he has at any time failed to account to 

54 Plaintiff for moneys belonging to Plaintiff. 

He denies that he ever purchased for his exclusive use any 
real estate with Plaintiff’s money or that he so purchased any of 
the property described or referred to in said Bills and especially in 
Paragraph 32 of the Amended and Supplemental Bills or that he 
ever so purchased any other real or personal property, either in the 
District of Columbia or elsewhere. 

He denies that any of Plaintiff’s money was used in anywise in 
connection with the National Hotel and he denies that Plaintiff has 
or ever had any interest whatever therein or in the stock thereof. 

He denies the averments of Section E of Paragraph 32 of said 
Amended and Supplemental Bill and says that all the rights of 
Plaintiff have always been fully protected not only in respect of the 
real estate therein referred to but in every other respect. 

He denies that Plaintiff has any right whatever to any of De¬ 
fendant’s property, either real or personal. 

He denies all the allegations of Paragraph 34 of said Amended 
and Supplemental Bill as made therein. 

He again denies all and every allegation of fraud or wrongdoing 
on his part as contained in the said Bills and says that as appears 
by the award set forth in his plea, all such charges have been thereby 
conclusively adjudged against the Plaintiff and in Defendant’s 
favor. 

In this connection this Defendant calls the Court’s attention, as 
showing the want of Plaintiff’s good faith in dealing with the Court, 
to the Plaintiff’s utter failure to even allude to the aforesaid arbitra¬ 
tion and award, which plaintiff could not have failed to know was 
of vital importance and was a fact which it was his plain duty to 
disclose and that to attempt to conceal it would be an im- 

55 position and fraud upon the Court. 

And having fully answered this Defendant prays to be 
hence dismissed with his costs., 

CHARLES M. CAMPBELL. 

JNO. RIDOUT, 

Att’y for Deft. 

I do solemnly swear that I have read the foregoing answer by 
me subscribed and know the contents thereof, that the facts therein 
stated upon my personal knowledge are true, and the facts therein 
stated upon information and belief I believe to be true. 

CHARLES M. CAMPBELL. 
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Subscribed and sworn to before me this 27th day of December, 
1909. 

[seal.] S. A. TERRY, 

Notary Public. 

Opinion of Court. 

Filed February 23, 1910. 

******* 

The original bill in this case was filed on September 5, 1905, by 
James W. Campbell, against Charles M. Campbell. The bill prayed 
for an account; and that the defendant be required to convey to the 
complainant an undivided one-half interest in the real estate de¬ 
scribed in the bill, and that the remaining one-half interest in said 
real estate be decreed to be sold for the purpose of satisfying the 
indebtedness due by the defendant to the complainant; and that 
the defendant be required to execute and carry into effect the pro¬ 
visions of an agreement for a settlement, a copy of which was made 
Exhibit No. 1; and for general relief. 

This settlement-agreement, so-called, was dated September 

56 6, 1902, and embraces a large number of items. 

The bill states that it was agreed between the complainant 
and the defendant that the complainant should furnish money for 
the purchase of certain real estate in Washington City, and the title 
was to be taken in the name of the defendant, but that each party 
was to be entitled to one-half of the proceeds and profits arising 
from the sale or transfer of said real estate: and that they should be 
liable in the same proportion for all losses and expenses incurred. 
The complainant was to finance the business, and assist the defend¬ 
ant. by advice and otherwise, in looking after the said property. 
The defendant, however, was to give his personal attention to the 
property and affairs of the parties, and neither party was to charge 
for his services in the premises. 

That in accordance with the said agreement, a large amount of 
real estate described in the bill was purchased by the defendant. 
That on September 6, 1902. the parties had a settlement, which 
they reduced to writing and signed, the terms of which are set out, 
and a copy filed as Exhibit No. 1. 

That it was agreed between the parties, by a writing dated March 
14, 1898, that the complainant should undertake the sale of certain 
patent rights of the defendant; and that the proceeds of such sales 
should be divided equally between the parties. That this contract 
was afterwards modified, and certain patents and inventions owned 
by the complainant were to be included in the sales to be made, 
and an equitable division was to be made of the proceeds. Com¬ 
plainant claims to have incurred expense on account of foreign 
patents included in said agreement, which he asks to be refunded 
to him. 

The bill states other items of account for which the com- 

57 plainant demands relief, and claims that the defendant drew 
moneys from the said various enterprises, which he was not 

entitled to draw under said contract. 




JAMES W. CAMPBELL. 


37 


The bill then discloses certain items that were omitted from said 
settlement-agreement, of which the complainant claims the benefit; 
and the final paragraph of the bill avers that the matters and things 
therein contained involve such complicated questions of account, 
that it would be impossible to have the same adjusted by the ordi¬ 
nary process of the common law courts, and that said matters relate 
to partnership transactions, of which this court alone has jurisdic¬ 
tion. 

Defendant answered the original bill, denying many of the allega¬ 
tions thereof, and making averment® of additional facts relating to 
the business of said parties, and paragraph 27 contains a statement 
to the effect that the defendant has* long been convinced that any 
adjustment of the matters of difference between complainant and 
defendant otherwise than through the intervention of judicial pro¬ 
ceedings at law or in equity, was impossible. That neither party 
appears to be willing to make the slightest unqualified concession to 
the other, although the defendant has repeatedly offered to leave the 
adjustment to members of the immediate family well qualified to 
perform such service. 

A replication was filed to the answer, and a few days thereafter 
an agreement was made between said parties, by which they agreed 
to refer all their differences to AVilliam A. Campbell and Fred S. 
Campbell, and a third arbitrator, to be selected by them, the third 
man to be other than Fred L. Rosemond, but, if outside of the 
family, he should be someone learned in the law, and dis- 
58 interested as between the parties. 

The scope of the inquiry leading to a final award was to 
embrace any claim of any nature which either party desired to as¬ 
sert against the other, whether legal or equitable, and any claims 
based on unnecessary loss and injury to either party by unjustifiable 
acts of the other. This suit was to be terminated as soon as the 
award of the arbitrators was made, and the debtor had complied 
therewith. In case the arbitrators should not reach a unanimous 
conclusion, the award of the majority was to be binding and con¬ 
clusive. 

On January 3, 1908, the said parties made a further agreement, 
by which they agreed that the arbitration should proceed with 
William A. Campbell and Fred S. Campbell, without any third 
party; and that if they should agree their award should be final; 
and that if they should" not agree, then to proceed under the original 
agreement for arbitration. The said arbitrators proceeded to hear 
the controversy, and signed an award on September 3, 1908. The 
, above facts relating to the arbitration and award do not appear of 
record in this case until the filing of the plea to the supplemental 
and amended bill, as hereinafter stated. 

[ Oon November 8, 1909, a supplemental and amended bill was 
filed by the complainant, w T herein Charles M. Campbell i$ sued 
individually, and as trustee, and as President of the National Hotel 
Corporation; and Pauline Campbell and the National Hotel Corpora¬ 
tion were also made defendants; and wherein it is averred that the 
complainant had advanced large sums of money, exceeding $100,- 
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000.00, including interest, to the defendant, for investment in real 
estate in the District of Columbia, a large part of which 

59 money was invested in real estate, title to which was taken 
in the name of the defendant, and the balance of such money, 

amounting to a large sum, was wrongfully converted by the defend¬ 
ant to his owne use. 

That the rents and profits of said partnership properties have been 
continuously received by the defendant, aggregating a sum in excess 
of $100,000, to the present time, a large part of which has been 
wrongfully converted to his own use, and no proper accounting 
made therefor. 

The bill sets out in detail a number of properties in which the 
said defendant invested the said funds, some of which were placed 
in the name of his wife, the defendant Pauline Campbell, and some 
in the name of the defendant and one William H. Walker, as 
trustees; and the interest or title which said defendant may have 
in the real estate involved in the suit of the Eckington Improvement 
Company against said defendant, pending in this court, is claimed 
as the property of the complainant. 

The bill then prays for an injunction to restrain the defendants 
from disposing of or transferring any of said property mentioned in 
the original bill, or in the supplemental and amended bill; for the 
appointment of a receiver to take charge of the property, and pre¬ 
serve the same; for an order of reference to the Auditor, to state an 
account showing what moneys, real estate, and personal property, 
have been received bv the defendants Charles M. Campbell and 
Pauline Campbell; and that Charles M. Campbell shall also account 
for moneys in his hands as trustee; that the said National Hotel 
Corporation be enjoined from transferring any of the stock held by 
the defendant Charles M. Campbell pending this suit; and that all 
such stock may be decreed to be transferred directly to the 

60 complainant; and that all the property held by the defend¬ 
ant, mentioned in the original and supplementel bills, be 

decreed to be conveyed to the complainant; and for general relief. 

To this amended and supplemental bill, the defendant Charles 
M. Campbell filed a plea, wherein he sets up the said arbitration 
agreement, and the award, and states that the said award required 
said defendant to transfer to the complainant his interest in certain 
securities and stocks described in the award, all of which the defend¬ 
ant promptly did within the time required by the said award. The 
said agreement to arbitrate, and the award, are filed as an exhibit 
to the plea. 

The other defendants in the supplemental and amended bill have 
filed answers, on which issue is joined; and the counsel for the com¬ 
plainant has set the case down for hearing on the sufficiency of the 
said plea of the defendant Charles M. Campbell. 

It is not quite clear that the amended and supplemental bill un¬ 
dertakes to deal with property which was bought since the arbitra¬ 
tion was had, or with transactions before and since the award, but 
it does seem that some of the property described in the amended 
bill, is not apparently included in the original bill. Sub-paragraph 


/ 
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h in paragraph No. 34 of the amended bill, undertakes to reincor¬ 
porate all the real estate mentioned in the original bill, and in the 
answer, and in the list of real estate attached to the answer, and all 
included in any other pleadings or exhibits. The National Hotel 
property, however, and the Eckington Improvement Company prop¬ 
erty, do not appear in the record prior to the filing of the supple¬ 
mental and amended bill, and perhaps much of the other property 
is therein mentioned for the first time. 

61 Paragraph 8 of the award requires the complainant within 
fifteen days after the publication of the finding and award, to 

dismiss this suit; but the suit evidently was not dismissed; and it 
does not appear either from the supplemental bill, or from the plea, 
what, if anything, was done by the complainant, either in acceptance 
of the said award, or in repudiation of it, although in the plea it is 
stated in general terms that the defendant transferred to the plain¬ 
tiff his interest in certain stocks and. securities within the time re-, 
quired by the award. This perhaps refers to paragraphs 9 and 11 
of the award, by which it was provided that certain promissory notes, 
executed by the Potomac Boat Club, should be assigned to the com¬ 
plainant, amounting to $6,834, and 200 shares of the capital stock 
of the Frankfort Chair Company. It does not appear, however, that 
any limit of time was fixed for the transfer of the stock in the Frank¬ 
fort Chair Company, but the notes were to be transferred within 
sixty days. 

It has been argued by counsel for the complainant that this award 
is void on its face; and that there was no necessity for him to make 
any statement concerning the same in his supplemental bill, and it 
is on that theory that he has set the case down for hearing on the 
sufficiency of this plea. 

Without intimating now my opinion as to the validity or inva¬ 
lidity of this arbitration and award, I am disposed to think it would 
be better practice to allow the plea, and to give the complainant leave 
to amend his supplemental bill, or to file a new and independent bill, 
if so advised, in order that he may state such facts as he desires to, 
in relation to the award itself, and to the performance or non- 

62 performance of the same, and to give such reasons as he may 
have for asking to have the award set aside; and that he may 

also state more fufly the various transactions about which relief is 
asked, and the dates when they took place. In that way, by a proper 
supplemental bill, all the additional facts which have arisen since 
the filing of the orginal bill can be brought into the record, so that 
an orderly consideration may be given them by the court, and a 
demurrer to such a bill will present the question as to the conclusive¬ 
ness of the award. 

As the record now stands there is no explanation of the delay 
from September 3, 1908, to November 8, 1909, in asking compliance 
with or relief from the provisions of said award, and it may be 
assumed that the actions of the parties during that time may have 
an important bearing on the case. Such a bill would be analogous 
to a bill to set aside an award, and in such a case all the grounds for 
setting it aside, and all the circumstances, should be fully stated. 
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Another thing which it occurs to me ought to appear in such a 
bill, is this, that some explanation should be made in regard to the 
title to real estate that was conveyed to the arbitrators. What became 
of that title? And is it a fact that all the title that was previously 
held by the defendant, in which the complainant claimed an inter¬ 
est, was conveyed to the arbitrators? 

There has been so much time since the filing of the original bill, 
and so many transactions before and since the arbitration, compli¬ 
cated, too, by conveyances of the real estate to the arbitrators, that 
it seems necessary to have a clearer statement in the sup- 
63 plemental bill, in the interest of all parties concerned. 

JOB BARNARD, Justice. 


Amendment to Supplemental and Amended Bill. * 

Filed May 2, 1910. 

****♦♦♦ 

The complainant, by leave of court first had and obtained, files 
this, his amendment to the supplemental and amended bill hereto¬ 
fore filed in the above-entitled cause, and respectfully shows unto 
the court as follows: 

31. At the end of paragraph 31 of said supplemental and amended 
bill add the following: The defendant William A. Campbell is a 
citizen of the United States and of the State of Missouri, and is a 
resident of Joplin, in said state, and is sued in his own right and as 
arbitrator as more fully hereinafter appears. The defendant Fred 
S. Campbell is a citizen of the United States and of the State of 
Ohio, and is a resident of Cleveland, in said state, and is sued in 
his own right and as arbitrator as more fully hereinafter appears. 

35. Subsequently to the filing of the original bill and answer 
herein and prior to the filing of the supplemental and amended bill, 
on, to wit, November 30, 1907, complainant and defendant Charles 
M. Campbell entered into the articles of agreement or submission 
attached hereto, marked Complainant’s Exhibit “A,” and made a 
part hereof; and on, to wit, January 3, 1908, entered into an 
amended agreement or submission attached hereto, marked Com¬ 
plainant’s Exhibit “B,” and made a part hereof, under and by 
which said agreements they submitted the several matters therein 
mentioned to arbitration under the terms and upon the con- 
64 ditions, and those only, named and agreed upon in said sub¬ 
mission. On, to wit, August 6, 1908, defendant Charles M. 
Campbell conveyed by deed in fee certain of the real estate belonging 
to the copartnership of complainant and defendant Charles M. 
Campbell to the arbitrators named in said submission, for the pur¬ 
poses named in said submission, and for those purposes only, a de- 
secription of which real estate so conveyed is attached hereto, marked 
Complainant’s Exhibit No. 3, and is made a part hereof. 

On, to wit, September 3, 1908, the arbitrators named in said sub¬ 
mission signed a certain writing, a copy of which is hereto attached, 
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marked (Complainant’s Exhibit No. 4, and made a part hereof, which 
said writing purports to be a finding and award of said arbitrators 
under the authority of said submission. 

36. Complainant avers that said finding and award is absolutely 
void upon its face under the submission in the following particulars: 

(a) . The requirement in said award that complainant take the 
whole title to certain real estate, one-half of which he already owned, 
in payment of the debt found by the award to be due him by de¬ 
fendant Charles M. Campbell was without authority under the sub¬ 
mission. 

(b) . The requirement (paragraph 4 of the award) that the com¬ 
plainant ‘‘accept said property subject to all existing incumbrances” 
is in effect a requirement that complainant become solely responsible 
for the payment of said incumbrances which are partnership debts, 
and this is without authority under the submission. 

(c) . The award is vague, indefinite and uncertain in this: Para¬ 

graph 2 finds that defendant Charles M. Campbell’s “equity” 
65 in the jointly owned real estate involved “is of greater value 
than” $47,725.33; paragraph 3 says: 

“3. We award that Forty-seven thousand seven hundred and 
twenty-five dollars and thirty-three cents ($47,725.33), the amount 
found to be due from Charles M. Campbell to James W. Campbell, 
shall be liquidated and paid by the conveyance to James W. Camp¬ 
bell, in fee, to be held and enjoyed by the said James W. Campbell 
in severalty, of a sufficient amount of the real estate owned jointly 
by the firm of J. W. and C. M. Campbell, the legal title to which is 
now vested in William A. Campbell and Fred S. Campbell, in trust 
for J. W. and C. M. Campbell, by deed from Charles M. Campbell 
and wife, August 6tli, A. D. 1908, and recorded August 13, A. D. 
1908, in Liber — folio — of the land records of the District of Co¬ 
lumbia, to which deed reference is hereby made.” 

The award nowhere says a sufficient amount for what, nor what 
is a sufficient amount for anything, nor that the equity of Charles 
M. Campbell in the real estate directed to be conveyed shall equal 
the debt as found. There is no appraisement of the whole, nor of 
any part of the property, nor are the amounts of the incumbrances 
found and there are no other findings given from which any compu¬ 
tation may be made as to the value of said real estate, the equities 
therein, nor the interest of Charles M. Campbell in said equities, 
nor from which any comparison may be made between such values 
and the amount of the debt so found to be due complainant. 

( d ) . There is no finding of the value of the partnership property 
as required by the submission, nor of the value of the equity, nor 
of the interest or equity of either of the copartners. 

( e ) . The award is irreconcilably inconsistent in that paragraph 
4 directs the conveyance to complainant of the specific real estate 
therein mentioned, 

“subject to all existing incumbrances, as full and complete satisfac¬ 
tion of all indebtedness due him from C. M. C., as of the date of this 
award”; 

6—2804a 
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while paragraph 9 awards to complainant in addition thereto ! 
$6,834.00 of jointly owned promissory notes therein described. < 
Paragraph 2 finds that Charles M. Campbell’s equity in the j 

66 real estate alone “is of greater value than Forty-seven thou- j 
sand seven hundred twenty-five dollars and thirty-three j 

cents,” the amount found due complainant from Charles M. Camp¬ 
bell. 

(/). The attempted division of the partnership property was 
without authority under the submission. 

( g ) . The award of real estate to Charles M. Campbell under para¬ 

graph 5 was without authority under the submission and is an un¬ 
reasonable, unjustifiable and invalid attempt to give a part of the 
copartnership property to Charles M. Campbell without any con¬ 
sideration therefor whatsoever. i 

(h) . The further attempted division of the copartnership prop- < 
erty by paragraph 6 of the award was without authority under the 
submission and neither said arbitrators nor defendant Charles M. 
Campbell have ever turned over, or offered to turn over to complain¬ 
ant, the certificate of said trustees representing the interest in said 
real estate so attempted to be awarded. 

( i ) . The said award is incomplete in that no account was taken 
and no disposition whatsoever made of sub-lot 60, lot 2 in Block 34 
in John Sherman, Trustee’s subdivision of part of Mount Pleasant 
and Pleasant Plains, now known as Columbia Heights and the im¬ 
provements thereon known as 1331 Harvard Street, Northwest, 
which said real estate was jointly owned by the complainant and de¬ 
fendant Charles M. Campbell as alleged in the original bill and ad¬ 
mitted in the answer of defendant Charles M. Campbell thereto, 
which said pleadings admit that the whole of said lot 2 was so owned, 
and the submission required this property to be deeded to the ar¬ 
bitrators, which complainant alleges was not done. Com- 

67 plainant says that defendant Charles M. Campbell on, to 
wit, June 26, 1905, sold and conveyed sub-lot 60, lot 2, to 

William A. Heilprin; that no accounting was ever made to com¬ 
plainant therefor, that the arbitrators had knowledge of this, and 
the awarding of the remainder of said lot 2 to defendant Charles 
M. Campbell by said arbitrators was for the purpose of covering up 
said sale and conveyance and failure to account, and for such pur¬ 
poses only. 

(j.) The property attempted to be awarded to complainant under 
paragraph 4, sub-paragraph E, known as the Gilbert Warehouse 
is not only incumbered by a trust, but one Gilbert claims that the 
equity therein is owned jointly by him and defendant Charles M. 
Campbell under an agreement made between them at the time of 
such purchase, and no account was taken of this agreement by said 
arbitrators and no finding was made in relation thereto. 

37. Complainant further says that the said award is void in law 
and in equity by reason of the misconduct of said arbitrators in con¬ 
ducting said arbitration and in making their findings and award as | 

follows: # 

(a.) In making the award the arbitrators considered defendant 
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Charles M. Campbell’s financial standing, his statements to them 
that he had no property except that named in the arbitration pro¬ 
ceedings and had no means with which to pay complainant except 
out of the property conveyed to the arbitrators; that the arbitrators 
were influenced by these statements and made no real finding as to 
the mutual claims of complainant and defendant Charles M. Camp¬ 
bell, nor of the indebtedness due complainant by him, and were 
thereby induced to and did compromise the whole matter upon the 
basis of what they then believed he could pay and in so doing they 
arbitrarily and without any just cause whatsoever cut down 

68 the debt of defendant Charles M. Campbell to complainant, 
and the findings and award in form as made bv the said 

arbitrators are really the result of such compromise only. 

(6.) Complainant always believed the said arbitrators were 
friendly to him as well as to defendant Charles M. Campbell until 
after the making of said award when he learned from their conduct 
toward him that they are both exceedingly hostile toward him, and 
this attitude has since continued. The arbitrators have refused to 
give him any information as to the methods of arriving at any of 
the findings made by them and have been reluctant and hostile wit¬ 
nesses when he has taken their depositions as to these matters. 

(c.) The said arbitrators listened to the statement of defendant 
Charles M. Campbell as to the value of the real estate in the absence 
of complainant and did not . afford complainant any opportunity 
whatsoever to furnish any evidence as to the value thereof, nor as 
to the amount of the incumbrances upon said real estate; that only 
one of said arbitrators, Fred S. Campbell, made any investigation 
whatsoever as to said values, and he did so in the absence of com¬ 
plainant and without any opportunity of complainant to be heard 
or to present any evidence, and at the time he was making such in¬ 
vestigation he was at the home of defendant Charles M. Campbell 
and was there entertained, by reason of all of which he was im¬ 
properly influenced in arriving at his conclusions, and the other of 
said arbitrators, William A. Campbell, never had any evidence of 
any sort whatsoever as to said values, but relied entirely upon the 
opinion thereafter expressed by Fred S. Campbell in a letter 

69 written by him at Cambridge, Ohio, to William A. Campbell 
at Joplin, Missouri, after which no meeting was held by said 

arbitrators before said finding and award. 

( d .) Although all of the property awarded to complainant under 
paragraph 4 of the award purports to be in payment of the debt due 
him by defendant Charles M. Campbell on the face of said award, 
the property awarded under sub-paragraph lettered H, of said para¬ 
graph 4, was not given to complainant as such payment; but was an 
attempted division of that and another tract of jointly owned real 
estate by attempting to exchange complainant’s undivided qne-half 
interest in the other tract for defendant Charles M. Campbell’s un¬ 
divided one-half interest in the tract described in said sub-paragraph 
lettered H, and complainant alleges that he did not know of this 
exchange until, to wit, February 11, 1909, when he learned the same 
at the taking of deposition of Fred S. Campbell, one of said arbi- 
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trators, who then and there admitted the facts set out in this sub- 

paragraph. • 

(e.) Defendant Charles M. Campbell admitted to said arbitrators 

during said arbitration and filed with them a statement showing that 
the value of the whole partnership property over and above trusts 
and other incumbrances was worth not to exceed the value of $11-.- 
700 which included the property referred to in paragraph 6 of the 
award valued in said admission and statement at $20,688, which 
was eliminated by said arbitrators from consideration as partnership 
or jointly owned property, and which admission and statement in¬ 
cluded real estate awarded in paragraph 5 of said award to defend¬ 
ant Charles M. Campbell which was valued in said admission and 
statement at the sum of $5,800. Deducting said sums of 
70 $20,688 and $5,800, leaves the total value of said partnership 

property included in said admission and statement and at¬ 
tempted to be awarded to complainant to be the sum of $86,212 
only, one-half of which is $43,106 only, which is the said property 
and all of the same which the said arbitrators found “is of greater 
value than Fortv-seven thousand seven hundred twenty-five dollars 
and thirtv-three cents”. Said arbitrators were bound by said ad¬ 
mission of defendant Charles M. Campbell and in fixing a value for 
said real estate greater than said sum of $43,106, they exceeded their 
authority under the submission, made an award without any testi¬ 
mony in support thereof, and arbitrarily and without any just cause 
compromised the differences between complainant. and defendant 
Charles M. Campbell to the manifest and great injury of com- 

^ 38. Immediately after learning of the award complainant repudi¬ 
ated it and has ever since continued to do so. He duly and promptly 
notified the arbitrators and defendant Charles M. Campbell that he 
would not abide by it and he has received no benefit therefrom in 
anv manner whatsoever, and has continuously refused to accept any 
of the property or money awarded to him. He has repeatedly had 
interview’s with his brother, defendant Charles M. Campbell, in an 
attempt to amicably readjust with him personally the matters in¬ 
volved in the submission, the first within, to wit, a few weeks after 
notice of said award and others at short intervals from that time 
until within a few days before employing counsel to file amended and 
supplemental bill herein, and within three months of the filing 
thereof, and that the remainder of the time w’as taken by his said 
attornev in investigating the matters herein involved. During this 
time various propositions of defendant Charles M. Campbell 
71 to complainant for a settlement have been considered, each 
and every of wdiich, how T ever, complainant has been com¬ 
pelled to reject. ., , , . , 

Wherefore, the premises considered, complainant prays: 

1 That process may issue directed to the defendants Fred 
Campbell and William A. Campbell personally and as arbitrators, 
directing them to answer the exigencies of this amendment to the 

supplemental and amended bill. . n n 

2. That the defendants Fred S. Campbell and William A. Camp- 
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bell may be required to convey the real estate heretofore conveyed to 
them by defendant Charles M. Campbell hereinbefore described and 
mentioned to a trustee or trustees, or receiver or receivers, to be ap¬ 
pointed by the court, or make such other conveyance or disposition 
thereof as the court may deem just and proper, and that on their 

failure to convev said real estate the decree of the court mav stand 

1/ 

in lieu of such conveyance. 

3. That they may be required to account for the receipts and dis¬ 
bursements in relation to said real estate from the time of the con¬ 
veyance to them thereof bv defendant Charles M. Campbell. 

4. That the alleged award hereinbefore mentioned and referred 
to may be set aside and declared to be null and void and of no 
effect. 

5. Complainant adopts and renews his prayers 1 to 4, inclusive, 
of the original bill, and 1 to 8, inclusive, of the supplemental and 
amended bill. 

6. For such other and further relief as to the court may seem just 
and proper. 

JAMES W. CAMPBELL, 

By WM. HENRY WHITE, 

His Solicitor. 


72 Answer of Defendant Chas. M. Campbell to Last Amended 

Bill 




Filed May 21, 1910. 

******* 

The defendant Charles M. Campbell for answer to the amendment 
to the amended and supplemental bill herein says: 

1. He adheres to his plea of arbitration and award heretofore filed 
herein, and pleads the same in bar of the amendments to said bills 
with the same force and effect as if the said plea were again filed. 

He denies that the said award is in anywise inoperative or void 
for any of the reasons stated in the bill as amended or for any other 
reason and he says that by the said agreements every conceivable 
matter of difference which the parties thereto had or supposed they 
had was not only by the necessary inference from said agreement but 
by its expressed terms submitted to the consideration and action of 
the said arbitrators and that the award is a fair and impartial and 
complete adjudication of all the matters submitted and which is un¬ 
satisfactory to the plaintiff for the sole reason and no other that it 
does not embody his opinion. 

The specific objections attempted to be made to said award are so 
involved and indefinite as to make it extremely difficult to answer 
them except in the general terms herein before stated but proceeding 
to answer as specifically as the character of the objections permits, 
this defendant further says 

31. He admits the averments of the amendments to paragraph 31 
of said amended bills last filed. 

35. He admits the averments of the amendment to paragraph 35 




- 
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of the amended bill and says that by the terms of said agree- 

73 ments every existing claim between this defendant and the 
plaintiff was submitted to the consideration of the arbitrators, 

was properly considered and disposed of by them. 

36. He denies that the said award is in anywise void or inoper¬ 
ative but says it is in all respects in full, literal and substantial accord 
and harmony with the agreements of submission and he further says 
that upon a comparison of the award with the agreements it will he 
found that there is a complete substantial correspondence between 
them. 

Answering the specific criticisms of the award in detail so far as, 
owing to their peculiar character, is possible he says: 

a. Pie denies that the award that the plaintiff should take the 
whole title to certain real estate in payment of defendant’s debts was 
without authority under the submission and says that such direction 
was not only in accord with the spirit of the agreement considered 
as a whole but is expressly authorized by the language of section 10 
of the agreement. 

b. He says that the requirement in paragraph 4 of the award that 
the complainant “accept said property subject to all existing incum¬ 
brances” is fully justified bv the terms of the agreement and clearly 
within the power conferred by the submission. 

c. He denies that the award is in any respect either vague, in¬ 
definite, or uncertain and says that paragraphs 2 and 3 of the award 
read in connection with the remainder thereof and with the agree¬ 
ment of submission is perfectly intelligible to any one who sincerely 

desires to understand it. 

74 d. Under the terms of said agreement and especially under 
the language of paragraph 11 of the said agreement all neces¬ 
sary findings of values appear in the award especially in view of the 
fact that as matter of law the complainant is not entitled to enter 
into the various steps of the mental processes of the arbitrators in 
reaching their conclusions. 

e. He denies that there is any inconsistency between paragraphs 
4 and 9 of the award and says that read together they show a careful 
desire and intention on the part of the arbitrators to award to com¬ 
plainant the fullest measure of his rights. 

/. He denies that the division of partnership property was with¬ 
out authority under the submission and says that the very purpose 
apparent on the face of the papers required such a division. 

g. He denies that the award under paragraph 5 of the award was 
without authority and says that it is not only authorized by the 
general language of the agreement but is specifically referred to in 
paragraph 15 of defendant’s claims as submitted by him to the 
arbitrators. 

h. He denies that the division of copartnership property by para¬ 
graph 6 of the award was without authority and says that it was an 
essential part of the arbitration, and he says that the only reason the 
certificate referred to has not been physically delivered to the plain¬ 
tiff is that he has persistently refused to receive it. 

i. He denies the averment of paragraph i and says that the whole 
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subject matter of the lot therein referred to was considered by the 
arbitrators every phase of the situation which the plaintiff believed 
to be favorable to him being energetically and fully presented by 
him to said arbitrators. 

75 j. He denies the averments of paragraph j and says that 
one Gilbert referred to therein has no claim whatever on 

said real estate referred to in said paragraph because all that ever 
happened to even suggest such a claim was a verbal statement by 
plaintiff to said Gilbert the then owner that if he would not oppose 
a foreclosure, and when the property was finally sold a profit was 
made from it he the plaintiff would give said Gilbert something out 
of it and he says that the property has not been sold and no lien 
thereon has been or could be created by any such mere verbal 
promise. 

37. He denies that the said award is void or even subject for 
criticism by reason of any misconduct of the arbitrators in conduct¬ 
ing said arbitration and he says that no such misconduct on their 
part of any character ever occurred, but as will be hereinafter set 
forth the plaintiff was guilty of the grossest and most indefensible 
attempts to privately influence the arbitrators in their action but 
was wholly unsuccessful as in right and justice he ought to have 
been. 

Proceeding to answer the attempted specifications of such mis¬ 
conduct as definitely as is possible considering their character this 
defendant says: 

a. He denies that in making the award the arbitrators gave any 
consideration to this defendant's financial ability or that they were 
in anywise influenced by such statements and he says that no such 
statements were made by him. He denies that no real finding as to 
the mutual claims of the parties was made or that the award was in 
any sense a mere compromise of the whole matter or that the arbitra¬ 
tors in anywise arbitrarily and without any just cause cut down 

the debt of the defendant, he further denies that the findings 

76 and award as made by the arbitrators are the result of com¬ 
promise only but says that the arbitrators gave the whole 

matter including the voluminous and elaborate statements and 
contentions of the plaintiff full and deliberate consideration for a 
long period of time and finally reached a just and equitable conclu¬ 
sion. 

b. He denies that the arbitrators were in anywise unfriendly 
to the plaintiff. He says that the plaintiff readily acquiesced in the 
selection of his brother and his nephew, the latter being his attorney, 
and that the said arbitrators gave the said plaintiff the utmost lati¬ 
tude in the presentation of his claims. That the said plaintiff after 
his cause had been submitted persistently communicated with the 
arbitrators submitting his views in direct violation of the terms 
of the agreement of submission and that the arbitrator Fred S. 
Campbell residing in Cleveland and having friends and relatives 
in Cambridge, Ohio which was the plaintiff’s residence, where said 
Fred S. Campbell frequently visited the plaintiff availed himself 
of this convenience of access to the said Fred S. Campbell to per- 
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sistently seek private interviews with him in violation of the ar¬ 
bitration agreement and to influence him in his decision by re¬ 
peated and prolonged verbal discussions which he insisted on hav¬ 
ing with the said Fred S. Campbell both at Cleveland and Cam¬ 
bridge in spite of the said Fred S. Campbell's earnest objection. ? 

c. He denies that the arbitrators considered only this defendant’s 
statement as to the value of the real estate and says that he and the 
plaintiff joined in an estimate of the value of the real estate and 
the views of the plaintiff were as fully heard and considered as those 
of the defendant. He denies that Fred S. Campbell alone 

77 made an investigation as to such value and says that the in¬ 
vestigation was fully participated in by both the arbitrators 

and by both plaintiff and defendant, lie emphatically denies that 
the said Fred S. Campbell was entertained by defendant. He says 
that under paragraph 2 of the agreement of Jan. 3, 1908 express 
recognition of the right of said 1 red fe. Campbell to make social 
visits to defendant’s house was recognized. He says that said 
plaintiff on the contrary availed himself of the permission given by 
said last mentioned agreement that said plaintiff might board at 
the National Hotel where the arbitrators were boarding to abuse 
that privilege and to persistently attempt to influence the arbitrators 
by attempting to make to them ex parte statements and by attempt¬ 
ing to have private interviews with them in defendant’s absence 
so that defendant avers that not only in Washington but at Cleve¬ 
land and Cambridge, Ohio the plaintiff persistently violated the 
spirit and letter of the agreement by attempting to privately argue 
with and influence the arbitrators and defendant says that the sole 
reason why plaintiff now criticises the award in this case is because 
the said arbitrators held a neutral position in the matter as they 
were legally bound to do and this defendant denies that the said 
arbitrators or either of them was in the slightest degree influenced 
or attempted to be influenced by the defendant in the premises 
except by fair and open argument and statement of his case at 
public sessions of the arbitrators and always in the presence of 

^ He* denies the averments of subsection d and says that under 
the agreement and the statements of claims, especially claim #15, 
made by defendant the arbitrators had full jurisdiction to make 
the award and the report thereof set forth in paragraph 4 

78 of the award and he denies that there was the slightest item 
or feature of said award with which the said plaintiff was 

not fully acquainted. 

e He denies the averments of sub-section e and says that the 
arbitrators had the right which they exercised to form their in¬ 
dependent and impartial judgment which they did form in respect 
of the value of the property involved and this defendant denies that 
they either exceeded their authority or that they made an award 
without any testimony in support thereof or in any sense arbitrarily. 

38. Defendant admits that the plaintiff finding that the award 
did not reflect all his views immediately became dissatisfied and 
that he has refused to carry out its terms a notable example of which 
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is found in his filing an amended bill in this case in which he made 
no allusion to said award and ignored it until by the plea filed by 
this defendant the plaintiff was forced to admit the existence of the 
award and to make this unfounded attack upon it. Defendant 
denies that plaintiff had made repeated efforts to adjust the matters 
in controversy. He had two interviews on the subject in one week 
over a year ago and the only suggestion he then made was in sub¬ 
stance that the award should be disregarded and the strife over the 
matters in controversy renewed. Defendant denies that he had 
made any proposition of any kind to the plaintiff with any idea 
of disregarding the award; on the contrary his uniform and con¬ 
sistent attitude has been insistence.upon strict compliance with the 
award and defendant has complied with the same so far as affirma¬ 
tive action by him is thereby required. Plaintiff has offered to 
accept the award if defendant would pay him $5,000 in the light 
of which proposition defendant confidently asserts that the 
sole purpose of this renewed litigation is to force defendant 
if possible to pay a further sum of money to the plaintiff in 
excess of that awarded by the arbitrators. 

Finally defendant says that the plaintiff willing- and intelligently 
joined in the selection of the arbitrators one of whom is the brother 
of the parties to this cause and the other of whom is their nephew, 
and said nephew was the attorney for the plaintiff. These arbitra¬ 
tors so selected after a full and patient consideration of the many 
matters of difference submitted to them have reached a fair and 
just conclusion and defendant is advised and insists that the judg¬ 
ment of this mutually selected tribunal should be respected and en¬ 
forced. 

lie further says that the said arbitrators are neither necessary -or 
proper parties to this suit and he claims the same benefit of this 
objection as if raised by demurrer. 

And having fully answered he prays to be hence dismissed with 
his costs. 


JOHN RIDOUT, 

A tty for Deft. 


CHARLES M. CAMPBELL. 


I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof that the facts therein 
stated upon my personal knowledge are true and the facts therein 
stated upon information and belief I believe to be true. 

CHARLES M. CAMPBELL. 


Subscribed and sworn to before me this 21st day of May 1910. 

[seal.] H. GLENN PHELPS, 

Notary Public, D. C. 


7—2804a 
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80 Answers of Pauline Campbell et al., Reiterated, to Last 

Amended Bill. 

Filed May 28, 1910. 


The defendants Pauline Campbell, National Hotel and Charles 
M. Campbell as president and trustee hereby separately and severally 
reiterate their several answers heretofore filed as their answers to 
the last amended and supplemental bill filed therein. 

PAULINE CAMPBELL, 
NATIONAL HOTEL, 

By CHAS. M. CAMPBELL, 

President. 

CHARLES M. CAMPBELL, 

President. 

Motion for Order Allowing Plea. 

Filed July 8, 1910. 

******* 

Now comes the defendant Charles M. Campbell by his Attorney 
and moves the Court to pass an order allowing the plea filed by this 
defendant to the original Bill and reiterated to the last Amended 

Bill filed herein, on the ground that— 

Uthough the said plea was so reiterated on the 21st May lulU 
and the Plaintiff’s Counsel duly served therewith more than ten 
davs exclusive of Sundays and legal holidays before the date of 
filing this motion the Plaintiff has neither set said plea down for 
argument nor joined issue thereon so that under Equity Rule 36 
of "this Court said plea is deemed to be true and sufficient. 

JOHN RIDOUT, 

Attorney for said Defendant. 

81 Mr. William Henry White, attorney for plaintiff: 

Take notice that the above motion will be for hearing on Friday 

July 15th 1910. JOHN RIDOUT, 

Attorney for Said Defendant. 

Answer of Fred S. Campbell to Amendment to Supplemental and 

Amended Bill. 

Filed July 19, 1910. 

******* 

% 

The defendant Fred S. Campbell for answer to the Amendment 
to the Supplemental and Amended Bill herein says: 

This defendant is advised and avers that he is neither a necessary 
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nor a t proper party to this cause and he claims the same benefit of 
this objection as if raised by demurrer. 

Inasmuch, however, as allegations are contained in the said amend¬ 
ment which he is unwilling to allow to remain in this record, met 
only by demurrer, he will proceed to answer the material averments 
of said Amendment without in anywise waiving his aforesaid de¬ 
murrer. 

31. lie admits the averments of paragarph 31 of said Amendment 
but says that he is not a proper party as arbitrator in this proceeding. 

35. He admits the averments of paragraph 35 of said Amendment. 

Further answering this paragraph, the defendant says that in the 

spring of 1907, the plaintiff employed this defendant to adjust in 
an amicable way the many differences then existing between the 
plaintiff and said Chas. M. Campbell. 

The existence of this controversy had long been a source 

82 of modification and discomfort to the family of which the 
said Jas. W. Campbell, Chas. M. Campbell, William A. Camp¬ 
bell and this defendant are members. 

Pursuant to repeated conversations with said Jas. W. Campbell, 
this defendant finally came to Washington, D. C., on or about No¬ 
vember 4 or 5, 1907, after having spent two or three days at Cam¬ 
bridge, Ohio in conference with the said Jas. W. Campbell after 
hearing full statements and arguments in support of said Jas. W. 
Campbells side of the controversy and receiving from him approxi¬ 
mately 150 letters and many documents of various kinds relating 
more or less directly to the matters in controversy. 

During the month of November, 1907, this defendant was diligent 
in his efforts to secure an amicable adjustment between the parties 
to the controversy and finally, although the taking of testimony had 
been commenced in this cause, the said parties entered into the agree¬ 
ment of submission to arbitration which is made Exhibit A to the 
Arbitrators’ award. 

This defendant was careful to impress upon both the parties to the 
controversy that he was in nowise a candidate for the office of arbi¬ 
trator and assured them that if he were not appointed, his feelings 
would not be in anywise hurt and both parties to the controversy 
urged upon this defendant the acceptance of the duties as an arbi¬ 
trator. 

Repeated endeavors were made to agree upon a third member of 
the Campbell family to act as an arbitrator but it was finally decided 
that the arbitrators should be William A. Campbell, the eldest brother 
of both the contending parties and this defendant, their 

83 nephew and he says that neither of the arbitrators sought the 

office and only accepted it at the earnest solicitation of both 
the parties thereto. 

36. This defendant denies all the averments of paragraph 36 of 
said Amendment. He says that said finding and award is not void 
upon its face nor in fact; that it is in full accord both in letter and 
spirit with the terms of the agreement of submission which agree¬ 
ment was purposely made as broad as possible in order that the 
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essential idea of an award, namely the determination of all the mat¬ 
ters of controversy, could be fully carried out and settled. 

This defendant is advised that the parties to the arbitration are 
no more entitled to call for the disclosure of the mental processes by 
which the arbitrators reached their results than they would be to 
have similar information in respect to a judicial decision and this 
is especially true, when, as in this case the arbitrators are judges 
mutually selected and appointed by the parties to the controversy. 

Answering the specifications under paragraph 36, this defendant 
says: 

(а) The requirements that complainant take the whole title to 
certain real estate is expressly authorized by paragraph 10 of the 
contract of submission and even without the explicit language of 
that paragraph, the arbitrators not only by expressed terms of the 
agreement taken as a whole but by necessary implication therefrom 
were authorized to provide for the settlement of the balance found 
to be due in any manner whereby substantial justice would be done 
to the parties, the very purpose of the reference being to eliminate 

technicalities and to secure an adjudication which should 

84 establish the very right and justice of the matter having re¬ 
gard to substance and not to form. 

And this defendant says that all the criticisms of said award in 
their last analysis are but verbal criticisms, all of which are fully 
answered by what has already l)een said. 

(б) The requirements of paragraph four of the award was made 
after full consideration of all the equities of the parties, is fully 
authorized by the agreement and in the deliberate and painstaking 
investigation by the arbitrators was found by them to be an abso¬ 
lutely fair adjustment of the differences of the parties. 

(c) Sub-paragraph C is an excellent illustration of the character 
of the criticisms of the award. 

The central thought was to ascertain what the debtor party owed 
the creditor party and to provide a fair and equitable payment 
thereof. Read in the light of this statement, there can be no diffi¬ 
culty in understanding paragraphs two and three of the award. 

(d) Paragraph 11 of the agreement fully authorizes the arbi¬ 
trators to adopt their own method of procedure in all respects. They 
fully considered every item and element involved and as fully stated, 
the results of their deliberations as is necessary to enable an ordinarily 
intelligent person to understand the results reached. They were 
under no obligation to set forth step by step all of their deliberations 
and the results reached by them and he says that all that is necessary 
to be stated is fully set forth in the award. 

(e) There is no inconsistency in reality in paragraph 4 of the 
award; indeed there is no apparent inconsistency because it 

85 clearly appears that the expression in reference to the real 
estate is to be read in harmony with further statements that 

while the real property awarded was to the extent thereof full and 
complete satisfaction the arbitrators had added to it personal prop¬ 
erty of the value stated in paragraph 9. Indeed it would seem that 
the complainant is suggesting that too much has been given him. 
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(/) What has already been said fully answers section (F). 

( g ) The award in paragraph 5 is a direct response to and an 
adjudication of claims submitted by Chas. M. Campbell specially in 
paragraph 15 of his claims. 

( h ) No better answer to this section could be given than is found 
in the language of paragraph 6 of the award. The only reason why 
the certificate referred to in said section h, has not been physically 
delivered to complainant, is that he has refused to receive it. 

(i) In the elaborate, voluminous and persistent discussion by both 
parties to the award before the arbitrators Sub-Lot 60 in Block 34 
in Columbia Heights was fully considered and in the award full 
effects and recognition was given to the respective contentions of the 
parties in connection therewith. The sale and conveyance to Wil¬ 
liam A. Heilprin was fully discussed by both parties and taken into 
account in the final adjudication. 

(j) There was not a scintilla of evidence before the arbitrators 
that one Gilbert owned or claimed to own an interest in the property 
commonly known as the Gilbert warehouse; neither party at the 
official hearing mentioned or argued this contention and the first 
information this defendant ever had that such a contention existed, 

was several months after the publication of the award. If 

86 such a contention exists, this defendant knows nothing about 
the transaction in which said Gilbert secured his interest. 

37. This defendant denies that the said award is void by reason 
of any misconduct of the arbitrators in conducting the arbitration 
and in making their finding and award and answering the specifica¬ 
tion under said paragraph 37, this defendant says: 

(a) He absolutely denies every averment of section A and says 
that the arbitrators made the award absolutely without considering 
the financial standing of either party. They had accepted their 
office recognizing their duty to act without fear, favor or affection 
and they did so with the honest purpose and the anxious desire to 
end forever this unseemly strife. 

( b ) The arbitrators were not only friendly but affectionately in¬ 
terested in both the parties to the award. They were not hostile to 
the plaintiff. They gave him every opportunity, of which he fully 
availed himself, to be heard in open sessions of the arbitrators. In 
addition to this, the plaintiff and his son stayed during the whole 
period of the hearing at the National Hotel in Washington, D. C. 
where the arbitrators were staying; that the plaintiff’s room joined 
that of the arbitrators, that he ate at the same table with them, that 
the said plaintiff and his son and the two arbitrators spent practically 
every night together while the arbitrators made but two or possibly 
three social calls at the home of Chas. M. Campbell which was ex¬ 
pressly permitted under Exhibit B of the award. This defendant 
has in no sense been a reluctant or hostile witness when called by the 

plaintiff. He says that on one occasion in January, 1910, 

87 this defendant being casually in Cambridge, Ohio, the oppor¬ 
tunity was seized upon by the plaintiff who insisted on taking 

this defendant’s deposition in a case pending in Ohio, brought and 
continued by plaintiff, in entire defiance and disregard of the award 
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in the arbitration and thereupon the plaintiff insisted upon asking 
this defendant incompetent and irrelevant questions and endeavor¬ 
ing to force him from memory only and without the aid of any 
books, papers or memoranda whatsoever to answer minute questions 
as to the details of the arbitrators’ proceedings. This defendant’s 
deposition is on file in the Common Pleas court of Guernsey County, 
Ohio and if the case ever reaches the stage of taking testimony, this 
defendant is quite willing that his real attitude to the plaintiff should 
be tested by the production of that deposition. 

(c) He denies the averment of section C. He says that the 
parties joined in an estimate of the value of the property that the 
arbitrators acted impartially that they were not in anywise in¬ 
fluenced by anything said to them by either of the parties except 
what was said to them in the open sessions of the board and he 
says that the valuation placed upon the property is fair and is not 
in anywise subject to any criticisms or complaint by the plaintiff. 

(d) He denies the averment of paragraph D, and says the whole 
subject-matter referred to in said section was fully discussed and 
made the subject of controversy by both parties before the arbi¬ 
trators and is expressly brought to the attention of the arbitrators 
by the claims of Chas. M. Campbell, especially paragraph 15 thereof. 

(e) This defendant says that the arbitrators considered all the 
statements concerning values made to them by both the 

88 parties, they gave no exclusive weight to the statements of 
either party and the value they fixed upon the property was 
so fixed as the result of painstaking, thorough and impartial in¬ 
vestigation in the premises and he denies that the award was in any 
just sense a mere compromise, although such a disposition of the 
case would have been fully justified by the agreement but the arbi¬ 
trators with the aid of the most persistent and minute discussion of 
claims on both sides considered every one of the multi-form con¬ 
tentions of the parties, gave full effect to all equities involved and 
made an award which embodies their deliberate, honest and con¬ 
scientious findings. 

38. This defendant admits that the plaintiff was disappointed be¬ 
cause the arbitrators did not literally reproduce his contentions in 
their award and that he utterly disregarded it, a prominent example 
of which is his persistence in the prosecution of the litigation be¬ 
tween himself and Chas. M. Campbell, both in the District of Co-. 
lumbia and in Ohio. This defendant does not know what has tran¬ 
spired between the plaintiff and said Chas. M. Campbell and it is 
immaterial so far as he is concerned. 

Further answering, this defendant says that the official hearing 
herein by the arbitrators continued during the month of January, 
1908, at" the National Hotel, in Washington, that both the parties 
were given the fullest possible opportunity to be heard and before 
the hearing was closed, the parties thereto were formally asked if 
they had introduced all the evidence and made all the statements 
they desired to make and they both answered that they were through, 
whereupon the arbitrators officially closed the case, packed up all 
the evidence consisting of some twenty five or thirty pounds of 
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letters, accounts, contracts, memoranda of various kinds, 

89 letter-books and cancelled checks and vouchers and started 
for home. 

In this controversy, there are over seventy-five notes of various 
amounts executed between 1892 and 1898, over thirty-five separate 
claims, some of which originated about twenty years ago, much of 
the evidence consists of old memoranda and figures undated and 
only after long and tedious research through a large volume of 
letters, were the arbitrators able to identify some of these old calcu¬ 
lations. The arbitrators found that in many cases, the parties 
were mistaken, that the computations made by the parties were in 
many instances erroneous, that the papers disclosed an absolute lack 
of knowledge of even elementary bookkeeping on either side. 

Further answering this defendant says that each and every claim 
was analyzed, considered and passed upon, that the accounts as now 
stated are mathematically correct, having been computed and 
checked by four different persons, among whom are expert account¬ 
ants and their figures all agree, that the two arbitrators worked to¬ 
gether for thirty days. 

That during the time between February 1, 1908 and Sept. 1, 1908, 
while the arbitrators were deliberating upon this controversy, the 
plaintiff wrote this defendant many letters all of which are in de¬ 
fendant's possession suggesting how the award should be made 
and how the arbitrators should proceed. 

During said deliberation, the plaintiff visited Cleveland, Ohio, 
called on this defendant at his office several times and repeatedly 
endeavored to draw this defendant into an argument concerning the 
merits of the case making various suggestions to this defendant as 
to what should be found by the arbitrators. 

90 During said deliberations, this defendant visited relatives 
in Cambridge, Ohio, where the plaintiff lives and during said 

several visits was frequently approached by the plaintiff who en¬ 
deavored to discuss the case offering to give this defendant letters 
and citations of authority that on one occasion after making these 
efforts and in spite of this defendant’s repeated refusal to discuss 
the subject, the plaintiff met this defendant on his way to take a train 
for Cleveland, accompanied him to the station, talking and arguing 
about the case until the conductor waved the signal for the train to 
• move when plaintiff handed this defendant a large envelope filled 
with papers and written argument. This defendant fully believes 
that more than fifty times after the close of the hearing, the plaintiff 
was told by this defendant that he absolutely refused to further 
discuss the case with him. 

Some criticism is now made by the plaintiff as to the form of 
the award when the fact is that both the arbitrators advised the 
parties to secure the services of some competent attorney to pre¬ 
pare the award to which the defendant Chas. M. Campbell assented 
but the said plaintiff stated that if the arbitrators would concede 
one of his contentions, then he would consider the selection of a 
nephew of both of the parties residing at Cambridge, Ohio, to pre¬ 
pare the award. 
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During the hearing, the arbitrators suggested the employment of 
a stenographer to report the testimony but both the parties objected 
and stated that they deemed it an unnecessary expense. 

The arbitrators ottered to remain together at the National Hotel 
at the equal expense of the parties until the deliberations were com¬ 
pleted and the award published but both the parties objected 

91 because of the expense it would incur and so with the consent 
of both parties, the arbitrators returned to their respective 

homes and were together for a period of thirty days in Missouri 
considering the whole matter and this with the full knowledge and 
consent of both parties. 

Finally this defendant says that if ever a man tried to do his 
honest duty, he has tried to do it in this case and his conscience 
acquits him of any and all the slightest wrongdoing in the premises. 

He says that the award is fair and if respected by the parties, 
will produce a just termination of a controversy which ought never 
to have arisen and which ought now to be terminated. 

And having fully answered, this defendant prays to be hence 
dismissed with his costs. 

FRED S. CAMPBELL. 

State of Ohio, 

Cuyahoga County, ss: 

I, Fred S. Campbell, do solemnly swear that I have read the fore¬ 
going answer by me subscribed and know the contents thereof, that 
the facts therein stated upon my personal knowledge are true and 
the facts therein stated upon information and belief 1 believe to be 
true. 

FRED S. CAMPBELL. 

Sworn to before me, a Notary Public in and for said county and 
state, at Cleveland Ohio, this 18th of July, 1910. 

[seal.] LOUIS J. LEE, 

Notary Public. 

92 Answer of William A. Campbell to Amendment to Supple¬ 

mental and Amended Bill. 

Filed September 26, 1910. 

* ****** 

The defendant William A. Campbell for answer to the Amend¬ 
ment to the Supplemental and Amended Bill herein says: 

This defendant is advised and avers that he is neither a necessary 
nor a proper party to this cause and he claims the same benefit of 
this objection as if raised by demurrer. 

Inasmuch, however, as allegations are contained in the said 
Amendment which he is unwilling to allow to remain in this rec¬ 
ord met only by demurrer, he will proceed to answer the material 
averment of said Amendment without in anywise waiving his afore¬ 
said demurrer. 
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31. He admits the averments of paragraph 31 of said Amend¬ 
ment but says that he is not a proper party as arbitrator in this 
proceeding. 

35. He admits the averments of paragraph 35 of said Amend¬ 
ment. 

Further answering this paragraph, the defendant says that in 
November, 1907, he received a telegram from Fred S. Campbell in 
Washington City advising him of his appointment as an arbitrator 
of the differences then existing between plaintiff and said Chas. M. 
Campbell. 

The existence of this controversy had for ten years been a source 
of mortification and discomfort to the Campbell family of which 
Jas. W. Campbell, Chas. M. Campbell, Fred S. Campbell and this 
defendant are members. 

This defendant for the past eight or ten years has been re- 

93 peatedly and persistently urged by both parties to this con¬ 
troversy, especially the plaintiff and by various other mem¬ 
bers of the Campbell family to lend his influence in settling these 
controversies. Defendant has in his possession many letters, at 
great length, written him during the past six or eight years by 
plaintiff urging this defendant, as the elder brother, to help settle 
the controversy. 

This Defendant was called to Washington City in 1902, by the 
last sickness of an only sister, which opportunity was embraced by 
this Plaintiff in securing the assistance of this Defendant in an 
endeavor to settle this controversy and on the verge of a complete 
settlement, the Plaintiff by his actions and refusal to abide by his 
agreements, prevented a settlement. This Defendant before his 
selection as an arbitrator, had repeatedly notified both parties that 
he did not care to take a part in any further negotiations towards 
a settlement, and it was only upon the earnest solicitation of the 
parties and various members of the Campbell family that he con¬ 
sented to act as an Arbitrator. 

36. This Defendant denies all the averments of paragraph 36 
of said Amendment. He says that said finding and award is not 
void upon its face nor in fact; that it is in full accord both in letter 
and in spirit with the terms of* the agreement of submission which 
agreement was purposely made as broad as possible in order that 
the award might terminate all matters in controversy. 

This Defendant is advised that the parties to the Arbitration are 
not entitled to call for the disclosure of the mental processes by 
which the Arbitrators reached their results. 

94 Answering the specifications under paragraph 36, this 
Defendant says: 

(a) The requirements that complainant take the whole title to 
certain real estate is expressly authorized by paragraph 10 of the 
agreement and even without the explicit language of that paragraph, 
the Arbitrators not only by expressed terms of the agreement taken 
as a whole but by necessary implication therefrom were authorized to 
provide for the settlement of the balance found to be due in any 
manner whereby substantial justice would be done to the parties, the 

8—2804a 
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very purpose of the reference being to eliminate technicalities and to 
secure an adjudication which should establish the very right and jus¬ 
tice of the matter having regard for substance and not to form. 

And this defendant says that all the criticisms of said award in 
their last analysis are but verbal criticisms all of which are fully 
answered by what has already been said. 

(6) The requirement of paragraph 4 of the award was made after 
full consideration of all equities of the parties, is fully authorized 
by the agreement and in the deliberate and painstaking investiga¬ 
tion of the arbitrators was found by them to be an absolutely fair 
adjustment of the differences of the parties. 

(c) Sub-paragraph C is an excellent illustration of the character 
of the criticisms of the award. 

The central thought was to ascertain what the debtor party owed 
the creditor party and provide a fair and equitable payment thereof. 
Read in the light of this statement, there can be no difficulty in 
understanding paragraph- 2 and 3 of the award. 

95 ( d) Paragraph 11 of the agreement fully authorizes the 
arbitrators to adopt their own method of procedure in all 

respects. They fully considered every item and element involved 
and as fully stated the results of their deliberations as is necessary to 
enable an ordinarily intelligent person to understand the results 
reached. They were under no obligations to set forth step by step 
all their deliberations and the results reached by them and he says 
that all that is necessary to be stated is fully set forth in the award. 

( e ) There is no inconsistency in reality in paragraph 4 of the 
award; indeed there is no apparent inconsistency because it clearly 
appeal's that the expression in reference to the real estate is to be read 
in harmony with future statements that while the real property 
awarded was to the extent thereof full and complete satisfaction, the 
arbitrators had added to it personal property of the value stated in 
paragraph 9. Indeed it would seem that the complainant is suggest¬ 
ing that too much has been given him. 

(/) What has already been said fully answers section F. 

(g) The award in paragraph 5 is a direct response to and an adju¬ 
dication of claims submitted by Chas. M. Campbell, especially in 
paragraph 15 of his claims. 

( h ) No better answer to this section could be given than is found 
in the language of paragraph 6 of the award. The only reason why 
the certificate referred to in said section ( h ) has not been physically 
delivered to complainant, is that he has refused to receive it. 

( i ) In the elaborate and persistent discussions by both parties to 
the award before the arbitrators, Sub-Lot 60 in Block 34 in 

96 Columbia Heights was fully considered and in the award full 
effects and recognition was given to the respective contentions 

of the parties in connection therewith. The sale and conveyance to 
William A. Heilprin was fully discussed by both parties and taken 
into account in the final adjudication. 

(/) Defendant says that the first information that he had to the 
effect that one Gilbert claimed an interest in the equity of the Gilbert 
warehouse so-called, was a statement made to him by Fred S. Camp- 
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bell several months after the publication of the award to the effect 
that plaintiff had made such a contention. Defendant says that if 
such a claim exists, no evidence was introduced before the arbitrators 
on the subject by either party and this defendant knows nothing 
about it. 

37. This defendant denies that the said award is void by reason 
of any misconduct of the arbitrators in conducting the arbitration 
and in making their award and answering the specification in the 
sub-paragraph 37, this defendant says: 

(a) He absolutely denies every averment of section (a) and says 
that the arbitrators made the award absolutely without considering 
the financial standing of either party. They had accepted their 
office, recognizing their duty to act without fear or favor and they 
did so with the honest purpose and the anxious desire to end for¬ 
ever this unseemly strife. 

( b ) The arbitrators were not unfriendly but affectionately inter¬ 
ested in both the parties to the award. They were not hostile to the 
plaintiff. They gave him every opportunity with which he fully 

availed himself to be heard in the open sessions of the arbi- 

97 trators. In addition to this the plaintiff and his son stayed 
during the whole period of the hearing at the National Hotel 

in Washington where the arbitrators were staying, that the plain¬ 
tiff’s room joined that of the arbitrators, that he ate at the same table 
with them and his son, the two arbitrators and the plaintiff spent 
practically every night together while the arbitrators made but two 
or possibly three social calls at the home of Chas. M. Campbell which 
was expressly permitted under Exhibit B of the award. This defend¬ 
ant has in no sense been a reluctant or hostile witness when called 
by the plaintiff. He says that on one occasion in January, 1910, the 
plaintiff insisted on taking this defendant’s deposition at Joplin, 
Jasper County, Mo. in the case pending in Ohio, brought and contin¬ 
ued by plaintiff in entire defiance and disregard of the award in the 
arbitration and thereupon the plaintiff, insisted upon asking this 
defendant incompetent and irrelevant questions and endeavored to 
force him from memory only and without the aid of any books, 
papers or memoranda to answer minute questions as to the details of 
the arbitrators’ proceedings. This defendant’s deposition, to the best 
of his knowledge, is on file in the Common Pleas Court of Guernsey 
County, Ohio and if this case ever reaches the stage of taking testi¬ 
mony, this defendant is quite willing that his real attitude to the 
plaintiff should be tested by the production of that deposition. 

(c) He denies the averments in section C. He says that the 
parties joined in an estimate of the value of the property, that the 
arbitrators acted impartially, that they were not in anywise influ¬ 
enced by anything said to them by either of the parties except what 

was said to them in open session of the board and he says that 

98 the valuation placed upon the property is fair and is not in 
anywise subject to any criticisms or complaint by the plaintiff. 

( d) He denies the averments of paragraph D and says that the 
whole subject-matter referred to in said section was fully discussed 
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and made the subject of controversy by both parties before the arbi¬ 
trators and is expressly brought to the attention of the arbitrators 
by the claims of Chas. M. Campbell, especially paragraph 15 thereof. 

(e) This defendant says that the arbitrators considered all the 
statements concerning values made to them by both the parties, they ( 
gave no exclusive weight to the statements of either party and the 
value thev fixed upon the property was so fixed as the result of pains¬ 
taking, thorough and impartial investigation in the premises and he 
denies that the award was in any just sense a mere compromise, 
although such a disposition of the case would have been fully justi¬ 
fied by the agreement but the arbitrators with the aid of the most 
persistent and minute discussions of claims on both sides considered 
every one of the multiform contentions of the parties, gave full effects 
to all equities involved and made an award which embodies their 
deliberate, honest and conscientious findings. 

28. This defendant admits that the plaintiff was disappointed be¬ 
cause the arbitrators did not literally reproduce his contention in 
their award and that he utterly disregarded it, a prominent example 
of which is his persistence in the prosecution of the litigation between 
himself and said Chas. M. Campbell, both in the District of Colum¬ 
bia and in Ohio. This Defendant does not know what has transpired 
between the Plaintiff and said Chas. M. Campbell, and it is imma¬ 
terial so far as he is concerned. 

Further answering, this Defendant says that the official 
99 hearing herein by the Arbitrators continued during the month, 
of January, 1908 at the National Hotel in Washington, that 
both the parties were given the fullest possible opportunity to be 
heard and before the hearing was closed, the parties thereto were 
formally asked if they had introduced all the evidence and made all 
the statements they desired to make and they both answered that 
they were through whereupon the Arbitrators officially gave an addi¬ 
tional day for reflection of both and divided the time by hours, giv¬ 
ing each "the best possible opportunity to answer the argument of the 
other and after said extra day, officially closed the case, packed up 
all the evidence consisting of many pounds of letters, accounts, con¬ 
tracts, memoranda of various kinds, cancelled checks and vouchers 
and started for home. 

In this controversy, there are over seventy-five notes of various 
amounts executed between 1892 and 1898 ; over thirty-five separate 
claims, some of which originated nearly twenty years ago, much of 
the evidence consists of old memoranda and figures on scraps of 
paper undated and it was only after long and tedious research 
through a large volume of letters that the Arbitrators were able to 
identify some of the old calculations. The Arbitrators found that in 
several cases the parties were mistaken, that the computations made 
by the parties were in many instances erroneous and that the papers 
disclosed an absolute lack of knowledge of even elementary book¬ 
keeping on both sides. 

That each and every account was carefully analyzed, considered 
and passed upon, that the accounts as now stated are mathematically 
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correct, having been computed and checked by four different 

100 persons and their figures all agree, that the two Arbitrators 
worked together for thirty days and by mail for approxi¬ 
mately six months, that during the time between Feb. 1, 1908 and 
Sept. 1, 1908, while the arbitrators were deliberating upon this con- 

) troversy, the Plaintiff wrote Fred S. Campbell, the other Arbitrator, 
several letters which this defendant saw suggesting how the award 
should be made and how the Arbitrators should proceed. Some 
criticism is now made by the Plaintiff as to the form of the award 
when the fact is that both the Arbitrators advised the parties to secure 
the services of some competent attorney to put the award in writing 
to which the Defendant Chas. M. Campbell assented but the said 
Plaintiff stated that if the Arbitrators would concede one of his con¬ 
tentions, then he would consider the selection of a nephew of both 
the parties who was an attorney and in whom both had implicit 
confidence, to prepare the award. 

During the hearing, the Arbitrators suggested the employment of 
a Stenographer to report the testimony but both the parties objected 
and stated they deemed it an unnecessary expense. 

The Arbitrators offered to remain together at the National Hotel 
at the equal expense of the parties, until the deliberations were com¬ 
pleted and the award published but both the parties objected because 
of the expense it would incur and with the consent of both parties, 
the Arbitrators returned to their respective homes, were together for 
a period of thirty days in Missouri, considering the whole matter and 
concluded with a vast mail correspondence extending over a period 
of six months, all of which was with full knowledge and consent of 
both parties. 

Finally, this Defendant says that if ever a man tried to do 

101 his honest duty and assist his brothers, he has tried to do it 
in this case and his conscience acquits him of any and all the 

slightest wrongdoing in the premises. 

He says the award is fair and if respected by the parties will pro¬ 
duce a just termination of a controversv which ought never to have 
arisen and which ought to now be terminated. 

And having fully answered this defendant prays to be hence dis¬ 
missed with his costs. 

W. A. CAMPBELL. 

State of Missouri, 

Jasper County, ss: 

I, William A. Campbell, do solemnly swear that I have read the 
( foregoing answer by me subscribed and know the contents thereof, 
that the facts therein stated upon my personal knowledge are true 
and the facts therein stated on information and belief, I believe to 
, be true. 

W. A. CAMPBELL. 

Sworn to before me, a Notary Public in and for said county and 
state at Joplin Mo., this 21" day of September, 1910. 

[seal.] J. E. GARM, 

Notary Public . 

My commission will expire July 30,1913. 
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102 Order Overruling Motion to Allow Plea under Rule 36, Etc. 

Filed October 21, 1910. 

******* 

Upon hearing, it is hereby ordered, this 21st day of October, A. D. 
1910, bv the court that the motion of defendant Charles M. Camp¬ 
bell, filed herein on July 8, 1910, to allow plea under rule 36, be and 
the same is overruled, with leave to the said defendant to demur and 
file said demurrer on or before October 24, 1910, and to have his 
answer heretofore filed treated as filed in support of said demurrer 
and as an answer to so much of the bill as may not be covered by the 
demurrer 

WENDELL P. STAFFORD, 

Justice. 

Decree Vacating Award, Etc. 

Filed December 15, 1911. 

******* 

This Cause coming on regularly to be heard upon the pleading 
and testimony, having been argued by Counsel and duly considered 
by the Court) it is this loth day of December, 1911, adjudged, or¬ 
dered and decreed: 

That the plea of the defendant Charles M. Campbell be & is over¬ 
ruled; that the award heretofore made by defendants William A. 
Campbell and Fred S. Campbell, referred to in the pleadings, be and 
the same is hereby vacated, set aside, and held for naught, the same 
having been found by the Court to be invalid. 

It being represented to the Court that the defendant Charles M. 
Campbell intends promptly to apply to the Court of Appeals for 
allowance of a Special Appeal from this decree, leave is given him 
on his application to sever on such application and Appeal if allowed, 
from his co-defendants, and further disposition of this Cause 

103 is deferred pending such application Counsel for said defend¬ 
ant undertaking to file such application within five days from 

the date of this decree. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 


Decree Sustaining Agreement of Sept. 5, 1902, & Referring Cause 

to Auditor. 

Filed October 8, 1912. 

******* 

It appearing to the court that the prior decree passed herein va¬ 
cating the award pleaded did not refer this cause to the Auditor to 
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state the account as prayed; that further depositions were taken as 
to the validity and effect of the agreement dated September 5, 1902, 
beween plaintiff and defendant Charles M. Campbell (the same being 
exhibit No. one to the original bill) and this cause coming on for 
consideration of said agreement upon the pleadings and depositions 
and the motion of plaintiff to refer the cause to the Auditor of the 
court to state the accounts between the parties hereto as prayed; and 
the cause having been argued by counsel and submitted to and con¬ 
sidered by the court, this 8th day of October, A. D. 1912, the court is 
of opinion and hereby finds, adjudges, orders and decrees as follows: 

First, that the said agreement dated September 5, 1902, is a valid 
and binding agreement in all respects and is in full force and effect 
for each and every of the purposes therein declared, and subject to 
corrections as therein provided. 

104 Second, that this cause be and the same is hereby referred 
to the Auditor of the court to state the accounts between the 

parties plaintiff and defendant Charles M. Campbell basing said 
statement upon said agreement of September 5, 1902, treating as 
settled such matters referred to in said agreement as may have been 
agreed upon or adjusted by the parties subsequently to said agree¬ 
ment as shown bv the testimonv. The auditor will further state 

«/ *' 

the account of the rents and other receipts from partnership property 
received by the defendant Charles M. Campbell from and after Octo¬ 
ber 18, 1899, and will find what if any errors there are in the ac¬ 
count of rents stated by said Charles M. Campbell for the period 
prior to said October 18, 1899. The auditor will further state what, 
if any, errors in calculations of interest, or otherwise, were made 
upon the notes mentioned in paragraph three of the agreement of 
September 5, 1902, and will list separately such of those notes as 
were given in relation to partnership matters and individual mat¬ 
ters; but this direction does not mean that the court is of opinion 
that there is any difference in legal effect for the purposes of this suit, 
the separate lists being required merely at the request of counsel for 
defendant Charles M. Campbell. The auditor will give this cause 
such preference over the other causes in his hands as may be prac¬ 
ticable and will make his report hereunder at the earliest practicable 
day, using the testimony now in the case, and such further testimony 
as the parties may adduce. 

JOB BARNARD, Justice. 

105 Order Allowing Filing of Exhibit to Petition. 

Filed January 24, 1913. 

* * * * * * * 

On his application the defendant Charles M. Campbell is allowed 
to file as an exhibit to and as part of his petition for leave to file a 
Supplemental Answer a Certified transcript of the Ohio proceeding 
referred to in said petition said exhibit to be considered as filed Dec. 
24, 1912. 

By the Court: 

JOB BARNARD, Justice. 




64 


CHARLES M. CAMPBELL ET AL. VS. 


- 


Exhibit for Defendant. 

Filed January 28. 1913. 

Transcript of Record . 

Common Pleas Court, Guernsey County, Ohio. 

No. 9154. 

J. W. Campbell, Plaintiff, 
vs. 

C. M. Campbell, Defendant. 

Record, Vol. 49, p. 149. 

Pleas enrolled at and in the Court House, in Cambridge, in 
Guernsey County, in the First Sub-Division of the Eighth Judicial 
District of the Common Pleas Court of the State of Ohio, before the 
lion. James M. McGinnis, one of the Judges of the said Sub-Division, 
presiding at the October Term thereof, begun and held on the 3rd 
day of October, A. D. 1910: 

Among the cases finally disposed of at said Term was the follow¬ 
ing, to-wit: 

106 Court of Common Pleas, Guernsey County, Ohio. 

Doc. 7, Page 305. 

No. 9154. 

J. W. Campbell 
vs. 

C. M. Campbell. 

Civil Action. 

Be it remembered, That heretofore, towit: On the 16th day of 
February, 1909, was filed herein a Petition, which was in the words 
and figures, towit: State of Ohio, County of Guernsey, ss: Court of 
Common Pleas. J. W. Campbell, plaintiff, vs. C. M. Campbell, de¬ 
defendant. Petition. First Cause of Action:—For a First Cause of 
Action herein, plaintiff says there is due him from the defendant on 
a certain promissory note, on which there are no credits or endorse¬ 
ments, a copy of which note is hereto attached, marked **Exhibit A, 
and made a part hereof, the sum of one thousand dollars, with in¬ 
terest thereon at the rate of seven per cent, per annum, payable an¬ 
nually from the loth day of December, 1898, together with 7% in- 
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terest on each installment of interest thereon after due. No part of 
said note or interest thereon has been paid. Second Cause of Ac¬ 
tion .—For a second cause of action herein, plaintiff says that there is 
due him from the defendant, on a certain promissory note, on which 
there are no credits or endorsements, a copy of which is hereto at- 
tached, marked “Exhibit B,” and made a part of this petition, the 
sum of five thousand dollars, with six per cent, interest thereon, pay¬ 
able annually, from the 13th day of July, A. D. 1901, and six per 
cent, interest on each installment of interest not paid when the same 
became due. No part of said note or the interest thereon has been 
paid. Wherefore, plaintiff prays judgment against the defendant 
for the sum of $1,000.00 with interest at the rate of 7% per 

107 annum, payable annually, and 7% interest on $5,000.00, with 
interest at the rate of six per cent per annum, payable an¬ 
nually, from July 13th, 1901, and 6% interest on each installment 
of interest not paid when due, and for costs of suit. 

Robert T. Scott, att’y for plaintiff, State of Ohio, County of 
Guernsey, ss: J. W. Campbell, plaintiff, being duly sworn, deposes 
and says that the facts stated in the foregoing pleading are true as 
he verily believes. J. W. Campbell. Sworn to before me and sub¬ 
scribed in my presence this 16th day of February, A. D. 1909. An¬ 
drew J. Linn, Clerk of Courts. (Seal.) Exhibit “B.” $5,000.00. 
Cambridge, Ohio, July 13, 1901. One day after date, we, or either 
of us, promise to pay to J. W. Campbell,‘or order, Five Thousand 
Dollars with interest at six per cent, per annum after date, payable 
annually, for value received. Any installment of interest, if not 
paid as it falls due, shall bear interest at the same rate as the prin¬ 
cipal. And in default of payment hereof, we empower any attorney 
at law to appear for us, or either of us, and in our names confess 
judgment in favor of the holder hereof, before any court of com¬ 
petent jurisdiction in the State of Ohio, for the amount due hereon 
and costs, with release of error. C. M. Campbell. Payable at Old 
National Bank, Cambridge, Ohio. 

Exhibit “A.” $1,000.00. Cambridge, Ohio, Dec. 15, 1898. One 
day after date, we, or either of us, promise to pay to J. W. Campbell 
or order, — with interest at seven per cent, per annum after date, 
payable annually, for value received. Any installment of interest, 
if not paid as it falls due, shall bear interest at the same rate as the 
principal. And in default of payment hereof, we hereby 

108 empower any attorney at law to appear for us, or either of us, 
and in our names confess judgment in favor of the holder 

hereof, before any court of competent jurisdiction in the State of 
Ohio, for the amount due hereon, and costs, with release of error. 
Payable at Old National Bank, Cambridge, Ohio. C. M. Campbell. 

The foregoing Petition was endorsed in the words and figures, 
towit: App. 7. Page 305. No. 9154, Common Pleas Court, 
Guernsey County. 

J. W. Campbell, plaintiff, vs. C. M. Campbell, defendant. Peti¬ 
tion, Answer and Journal Entry. Filed February 16, 1909, Andrew 
J. Linn, Clerk of Courts. Robert T. Scott, att’y for pl’ff. 

Attached to the foregoing Petition and filed therewith, was an 

9—2804a 
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answei*, which was in the words and figures, towit: State of Ohio, 
County of Guernsey, ss: Court of Common Pleas. J. W. Campbell, 
plaintiff, vs. C. M. Campbell, defendant. I, G. D. Dugan, an at¬ 
torney at law in the several courts of record in this state, by virtue 
of warrant of attorney annexed to the foregoing petition, do hereby 
enter the appearance of said defendant, in this suit, and waive the 
issuance and service of process herein, and confess judgment in 
favor of said plaintiff against said defendant for the sum of 
$9,669.00, being the amount appearing due for principal and in¬ 
terest on said notes, and also costs of suit herein, and I do hereby 
release and waive all errors in the premises. G. D. Dugan, att’y for 
defendant. 

Thereafter, towit: On the 16th day of Feb., 1909, Jour. 42, p. 
521, was made herein a s entry which was in the words and figures, 
towit: No. 9154. J. W. Campbell vs. C. M. Campbell. This day 
came the plaintiff, by Robert T. Scott, his attorney: also 

109 G. D. Dugan, an attorney at law of this court, on behalf of 
the defendant, and by virtue of a warrant of attorney, duly 

executed by defendant, and now produced to the Court, and a copy 
of which is filed with the Clerk of this Court, entered the appearance 
of said defendant, and waived the issuance and service of process in 
this action, and with the assent of plaintiff, confessed that said de¬ 
fendant is justly indebted to said plaintiff in the sum of $9,669.00, 
and also released and waived all errors. It is therefore considered 
by the Court that said plaintiff recover from said defendant the sum 
of $1,940.30, with interest at 7% per annum from this 16th day of 
February, A. D. 1909, and $7,728.70, with interest at 6% from said 
16th day of February, A. D. 1909, together with his costs herein 
expended, taxed at $—. 

Thereafter, towit: On the 24" day of March, 1909, was filed 
herein a motion, which was in the words and figures, towit: Guern¬ 
sey County, Ohio, Court of Common Pleas. J. AV. Campbell, plain¬ 
tiff, vs. C. M. Campbell, defendant, No. 9154. Motion. Now comes 
the defendant, C. M. Campbell, and moves the Court to suspend, 
vacate or modify the judgment rendered herein in favor of plain¬ 
tiff against defendant on the 16th day of February, A. D. 1909, and 
for a new trial herein, for the reasons following, towit: 1. That the 
judgment herein rendered was entered upon a warrant of attorney 
without process of summons being issued thereon or any notice to 
defendant thereof. 2. That defendant had no notice or knowledge 
of the commencement of this proceeding and no opportunity to set 
up any defense therein, from the time of the commencement of this 
proceeding until the rendition of the judgment herein. 3. That the 
judgment herein was taken upon warrants of attorney for 

110 more than was due plaintiff without any process being issued 
or summons made upon defendant or defendant otherwise 

notified of the time or place of the beginning of this proceeding or 
the time or place of talcing judgment herein. 4. That defendant 
has a good and valid defense against each of the causes of action in 
the petition herein stated and this motion is made in good faith, and 
for the purpose of setting updefendant’s defense to each of said causes 
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of action. 5. That defendant’s defense to said causes of action and 
each thereof, in substance, is as follows: That at and prior to the 
institution of this action, plaintiff and defendant had submitted all 
their causes of action against each other, including each of the notes 
in the petition described, and all differences existing between them, 
to arbitration and award, had selected and agreed upon the arbitra¬ 
tion therefor, had submitted their said causes of action, including 
the notes sued upon herein, and their differences to said arbitrators, 
and said arbitrators had made and published their final award, 
whereby they awarded to defendant, free from any claim of plaintiff, 
the notes in the petition set forth and herein sued upon. All 
whereof, defendant sets forth in his proposed answer herewith 
tendered, and prays leave of court to file the same as his answer in 
defense of the causes of action in the petition set forth. C. M. 
Campbell, by Charles S. Turnbaugh, his attorney. State of Ohio, 
Guernsey County, ss: Charles S. Turnbaugh being duly sworn, says 
that he is the attorney of defendant, C. M. Campbell, that the said 
C. M. Campbell is a non-resident of said County and State, and that 
the allegations of the foregoing motion are true, as affiant verily 
believes. Chas. S. Turnbaugh. Sworn to before me and 

111 subscribed in my presence this 23rd day of March, 1909, 
S. C. Carnes, Notary Public. (Seal.) 

Notice.—Plaintiff is hereby notified that the foregoing motion 
of defendant is this day filed in the above entitled action, and that 
the same will be for hearing before the above entitled court on Mon¬ 
day, March 29", 1909, at 9 o’clock A. M. Chas. S. Turnbaugh, 
Att’y for def’t. 

March 24, 1909. Sendee of the foregoing motion and notice of 
hearing thereof is this day acknowledged. Rob’t T. Scott, att’y 
for J. W. Campbell. 

Common Pleas Court. Guernsey County, Ohio. .J. W. Campbell, 
plaintiff, vs. C. M. Campbell, defendant. 9154. Affidavit. State 
of Ohio, Guernsey County, ss: Cha 4 *. S. Turnbaugh, being duly 
sworn, says that at 3:30 o’clock p. m., on the 23rd day of March, 
1909, he duly served a copy of the foregoing motion and notice upon 
J. W. Campbell, by leaving a true copy of each thereof at the usual 
place of residence of the said .T. W. Campbell, in Cambridge, Ohio. 
Chas. S. Turnbaugh. Sworn to before me and subscribed in my 
presence this 23rd day of March, A. D. 1909. S. C. Carnes, Notary 
Public. (Seal.) 

The foregoing Motion, etc., was endorsed in the words and figures, 
towit: No. 9154. Doc. 7. Page 305. Guernsey County, Ohio, 
Court of Common Pleas. J. W. Campbell, plaintiff, vs. C. M. Camp¬ 
bell, defendant. Motion and Notice. Acknowledgment and service 
of notice. Filed March 24, 1909, Andrew J. Linn, Clerk of Courts. 
Turnbaugh & Eagleson, Attorneys. 

Thereafter, towit: on the 29th day of March, 1909, Journal 42, 
page 557, was made herein an entry which was in the words and 
figures, towit: No. 9154. J. W. Campbell vs. C. M. Campbell. It 
is ordered that the hearing on the motion heretofore filed in 

112 this case be, and it hereby is continued until April 1", 1909, 
at 9 o’clock A. M. 
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Thereafter, towit: on the 1st day of April, 1909, Journal 42, page 
559 was made herein an entry which was in the words and figures 
towit: No. 9154. J. \V. Campbell vs. C. M. Campbell. This day this 
cause came on to be heard upon the motion of defendant to set aside 
the judgment heretofore rendered at the present term of this court 
in favor of plaintiff and against the defendant and for leave for de¬ 
fendant to answer herein, due notice of said motion and the time of 
the hearing thereon having been served on the plaintiff, and his 
counsel of record, and was submitted to the Court, For good cause 
shown and good reasons appearing, said motion is granted, and said 
judgment herein is suspended and set aside, without prejudice to or 
affecting anv of the liens of plaintiff heretofore acquired and de¬ 
fendant is granted leave to file his answer herein instanter. 

Thereafter, towit: On the 1st day of April, 1909, was filed herein 
an answer, which was in the words and figures, towit: Guernsey 
Countv, Ohio, Court of Common Pleas. J. W. Campbell, plaintiff, 
vs. C. M. Campbell, defendant. No. 9154. Answer. Now comes 
the defendant C. M. Campbell, and by leave of Court, files this, his 
answer, to the petition of plaintiff herein and each and every cause 

of action thereof. .... 

For answer to the first cause of action of plaintiff s petition, de¬ 
fendant says that after the accrual of said cause of action in said peti¬ 
tion stated and before the beginning of this action,, plaintiff and de¬ 
fendant. on the 30" day of November, 1907, agreed in writing to sub¬ 
mit all causes of action, including the note set forth and described 
in the first cause of action herein, and all differences then exist¬ 
ing between them, to the arbitration and final award of Wil- 
113 liam A. Campbell and Fred S. Campbell and a third arbi¬ 
trator to be selected by them, who were to make and publish 
their award without unnecessary delay. Said agreement of arbitra¬ 
tion was, on the 3rd day of January, 1908, in writing modified so as 
to provide that said arbitration and award should proceed and be 
made by the said William A. Campbell and Fred S. Campbell and if 
said parties agreed, their award should be final, but if they did not 
agree, then that they should proceed as provided by the original 
agreement and select a third arbitrator. 

Said William A. Campbell and Fred S. Campbell accepted the ap¬ 
pointment as arbitrators aforesaid, under the terms and provisions of 
said agreement of arbitration, duly notified plaintiff and defendant 
of their said acceptance of said duties, and having undertaken said 
arbitration, duly notified plaintiff and defendant that hearing before 
them, as such arbitrators, would l>e commenced on the 3rd day of 
January, 1908, at the National Hotel in the City of Washington, Dis¬ 
trict of Columbia, at which time and place plaintiff and defendant 
each appeared in person before said arbitrators and then and there¬ 
after submitted to said arbitrators their respective claims and differ¬ 
ences and evidence in support thereof; that the said J. W. Campbell, 
plaintiff herein, presented and claimed against defendant, among 
various other and sundry notes, the note set forth and described in 
the first cause of action herein, copy whereof is attached to the peti¬ 
tion herein, marked “Exhibit A.” On the 3rd day of September, 
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1908, said arbitrators, in writing, duly made and published their 
award, in compliance with the terms of said submission to them, and 
thereby awarded unto defendant the note set forth and de- 

114 scribed in the first cause of action herein, and directed and 
ordered that said note, within sixty (60) days after publica¬ 
tion of their said award, l>e surrendered by plaintiff to said arbitra¬ 
tors at room No. 404 American Trust Building, Cleveland, Ohio, for 
cancellation and return to defendant; all whereof plaintiff had due 
notice more than sixty (60) days prior to the beginning of this 
action. 

Plaintiff refused and now refuses to perform and abide by said 
award or to cancel or surrender said note. Defendant on his part 
has duly performed all the terms and conditions of said award, on 
his part to be performed. By reason whereof, defendant denies that 
there is due plaintiff from defendant, said sum of One Thousand 
Dollars, with interest at seven (7%) per centum per annum, pay¬ 
able annually, from the 15" day of December, 1898, or any sum 
whatever. For answer to the second cause of action of plaintiff’s 
petition, defendant says that after the accrual of said cause of action 
in said petition stated and before the beginning of this action, plain¬ 
tiff and defendant on the 30" day of November, 1907, agreed in 
writing to submit all causes of action, including the note set forth 
and described in the second cause of action herein, and all differ¬ 
ences then existing between them, to the arbitration and final award 
of William A. Campbell and Fred S. Campbell, and a third arbi¬ 
trator to be selected by them, who were to make and publish their 
award without unnecessary delay. Said agreement of arbitration 
was, on the 3rd day of January, 1908, in writing, modified so as to 
provide that said arbitration and award should proceed and be made 
by the said William A. Campbell and Fred S. Campbell and 

115 if said parties agreed, their award should be final, but if they 
did not agree, then that they should proceed as provided by 

the original agreement and select a third arbitrator. 

Said William A. Campbell and Fred S. Campbell accepted the ap¬ 
pointment as arbitrators aforesaid, under the terms and provisions 
of said agreement of arbitration, duly notified plaintiff and defend¬ 
ant of their said acceptance of said duties, and having undertaken 
said arbitration, duly notified plaintiff and defendant that hearing 
before them, as such arbitrators, would be commenced on the 3rd day 
of January, 1908, at the National Hotel in the City of Washington, 
District of Columbia, at which time and place plaintiff and defend¬ 
ant each appeared in person beforesaid arbitrators and then and there¬ 
after submitted to said arbitrators their respective claims and differ¬ 
ences and evidence in support thereof; that the said J. W. Campbell, 
plaintiff herein, presented and claimed against defendant, among 
various other and sundry notes, the note set forth and described in 
the second cause of action herein, copy whereof is attached to the 
petition herein marked “Exhibit B.” 

On the 3rd day of September, 1908, said arbitrators, in writing, 
duly made and published their award, in compliance with the terms 
of said submission to them, and thereby awarded unto defendant the 
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note set forth and described in the second cause of action herein, and 
directed and ordered that said note, within sixty (60) days after pub¬ 
lication of their award, be surrendered by plaintiff to said arbitrators 
at room No. 404 American Trust Building, Cleveland, Ohio, for can¬ 
cellation and return to defendant ; all whereof plaintiff had due 
notice more than sixty (60) days prior to the beginning of thi 9 
action. 

116 Plaintiff refused and now refuses to perform and abide by 
said award or to cancel or surrender said notes. Defendant 

on his part has duly performed all the terms and conditions of 
award, on his part to be performed. By reason whereof, defendant 
denies that there is due plaintiff from defendant, said sum of Five 
Thousand Dollars, with interest at six (6%) per centum per annum, 
payable annually, from the 13" day of July, 1901, or any sum what¬ 
ever. 

Defendant having fully answered herein, prays that he may go 
hence with his costs herein expended. 

C. M. CAMPBELL, 

ByCHAS. S. TURNBAUGH, 

His Attorney. 

United States of America, 

District of Columbia, ss: 

C. M. Campbell being duly sworn, says that he is the defendant 
herein and that the statements and allegations of his foregoing an¬ 
swer are true, as he verily believes. 

C. M. CAMPBELL. 

Sworn to before me and subscribed in my presence this 22 day 
of March, A. D. 1909. 

[seal.] S. A. TERRY, 

Notary Public. 

The foregoing answer was endorsed in the words and figures, to- 
wit: No. 9154. Doc. 7. Page 305. Common Pleas Court, Guern¬ 
sey County, Ohio. J. W. Campbell, plaintiff, vs. C. M. Campbell, 
defendant. Answer. Filed Apr. 1, 1909. Andrew J. Linn, Clerk 
of Courts. Turnbaugh & Eagleson, att’ys. 

Thereafter, towit: on the 17th day of April, 1909, Jour. 42, p. 
567, was made herein an entry which was in the words and 

117 figures, towit: No. 9154. J. W. Campbell vs. C. M. Campbell. 
On motion, leave is granted to plaintiff to amend his petition 

by May 8", 1909. 

Thereafter, to wit: on the 26th day of April, 1909, Jour. 42, p. 
571, was made herein an entry of the order for general continuance. 

Thereafter, to wit: on the 8th day of May, 1909, was filed herein 
an Amendment to Petition, which was in the words and figures, 
to wit: The State of Ohio, County of Guernsey, ss: Court of Com¬ 
mon Pleas. J. W. Campbell, plaintiff, vs. C. M. Campbell, defend¬ 
ant. Amendment to the Petition. By leave of the Court first had 
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and obtained by the plaintiff, the plaintiff amends his petition herein 
by adding thereto the following: 

Third Ca sue of Action.—For a third cause of action herein, plain¬ 
tiff says that on the — day of September, A. D. 1902, he and the 
defendant entered into a settlement of divers matters and accounts 
and agreed that there was due plaintiff from the defendant in settle¬ 
ment of said divers matters and things, on the first day of October, 
A. D. 1902, the sum of $64,342.00, and the defendant, in pursuance 
of said agreement of settlement, agreed then and there, to pay plain¬ 
tiff said sum of money so found to be due plaintiff from the de¬ 
fendant, and for which sum with interest from said dates, plaintiff 
is entitled to judgment against defendant. Plaintiff says that he is 
willing and ready to receive said money and do and perform all 
things by him agreed to be performed in said contract of settlement. 
That in partial payment of said indebtedness, defendant agreed to 
convey to plaintiff certain real estate in the City of Joplin, State of 
Missouri, at its fair market value, not to exceed $30,000.00 

118 by good title, free and unincumbered; that the defendant 
thereafter failed and refused so to do, but on the contrary, 

sold said property and made it impossible for the defendant to per¬ 
form said contract, as he had agreed to do, and for the purpose of 
hindering, delaying and defrauding plaintiff, and for the purpose 
of preventing him from enforcing said contract, the defendant gave 
to his wife the proceeds thereof, who invested part of the proceeds 
in stock of the Washington Storage Company, a corporation, eighty 
shares of which are now held for her by the National Bank of Cam¬ 
bridge, Ohio. At all times herein mentioned, defendant has been a 
non-resident of the State of Ohio, and has not been in said State dur¬ 
ing said time more than one month. 

Fourth Cause of Action.—For a fourth cause of action, plaintiff 
says that the defendant has wrongfully received and appropriated to 
his own use, rents and profits from certain real estate in which plain¬ 
tiff and defendant are jointly and equally interested, in the sum of 
$18.00 per month from the 27th day of January, A. D. 1900, to 
the present time, */2 of which sum with interest is due plaintiff from 
the defendant, and which defendant refuses to pay to plaintiff; in 
all there is due plaintiff from the defendant, the sum of $1,998.00, 
with interest. At all times herein mentioned, defendant has been a 
non-resident of the State of Ohio, and has not been in said state 
during said time more than one month. 

Fifth Cause of Action.—For a fifth cause of action herein, plain¬ 
tiff says that the defendant has received the rents and profits from 
certain real estate in which they are jointly and equally interested, 
up to the present time, for which the said defendant refuses 

119 to account, and one-half of which amount is due plaintiff, 

from the — day of -, 1892, up to and including the 

1st day of February, 1909, no considerable part of which has been 
paid by defendant, although frequently requested so to do by the 
plaintiff. That said real estate consists of about fourteen different 
tracts and which is occupied by 30 different tenants. All of said 
tracts except about three lots are improved city property, and the 







72 


CHARLES M. CAMPBELL ET AL. VS. 


annual rents of which is about $11,000.00; that defendant refuses | 
to render an account of said rents, although often requested so to 
do. At all the times herein mentioned, the defendant has been a 
non-resident of said State of Ohio, and has not been in said state dur¬ 
ing said time more than one month. j 

Sixth Cause of Action.—For a sixth cause of action herein, plain¬ 
tiff says that defendant without the consent of the plaintiff has in¬ 
vested of the moneys belonging to himself and plaintiff jointly, in 
the stock of the National Hotel, a corporation duly incorporated 
under the laws of the District of Columbia, large amounts, (the exact 
amounts of which plaintiff is unable to state,) the title of which said 
defendant has taken in his own name, and is now holding 250 shares 
thereof purchased with the money a« aforesaid. That plaintiff is en¬ 
titled to have the amount of said stock paid for with his said money 
placed in his own name on the books of said company, and certifi¬ 
cates of stock issued to him individually, notwithstanding the facts 
as hereinbefore pleaded, the defendant refused to account for the 
same, or to deliver to plaintiff, said stock or any part thereof, to 
which plaintiff is entitled. At all times herein mentioned, defend¬ 
ant has been a non-resident of the State of Ohio, and has not been 
in said state during said time more than one month. 

120 Seventh Cause of Action.—For a seventh cause of action 
herein, plaintif- says that prior to the tenth day of Septem¬ 
ber, 1899, Ellis F. Frost and W. G. Stewart secured letters patent 
for a kinetoscope, being #588916, issued by the United States Gov¬ 
ernment, and they sold the M> interest therein to defendant upon 
the agreement and for the consideration by defendant that he would 
exploit the patent, furnish the necessary capital to market, manu¬ 
facture and sell the same, V> of the proceeds of which he was to 
have for his services, and the other half he was to pay over to said 
patentees; that on the 10th day of September, 1899, plaintiff pur¬ 
chased from said Frost the 1/10th interest in said patent and in the 
contract of said Campbell to exploit the same and to pay over V 2 
the proceeds, cash or other property. That defendant on said date 
in writing agreed that said Frost has the right to make such contract 
with plaintiff, and has often since admitted plaintiff’s right to the 
1/10th part of said proceeds; that said defendant has received a large 
quantity of other property on account of said patent, and exploita¬ 
tion, arid said rights, the nature of much of which plaintiff does not 
know, but among the same, he received 7,500 shares of the stock of 
The Armat Motion Picture Company, a corporation, of which this 
plaintiff is entitled to 1,750 shares, yet defendant refuses to account 
to plaintiff in the premises, or to deliver to him the one-tenth in¬ 
terest in said stock, and of any other property received by him on 
account of said patent. Plaintiff is entitled to receive 1,750 shares 
of said stock, which he he has often demanded, and which defendant 
refused to deliver. At all times herein mentioned, defendant has 
been a non-resident of the State of Ohio and has not been in said 

state during said time more than one month. 

121 Wherefore plaintiff prays in addition to his prayer in said j 

petition, judgment against the defendant for the several sums J 


\ 
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of money claimed to be due him from the defendant in the several 
causes of action herein; also for such equitable relief as he is entitled 
in the several causes of action set forth in this amended petition, and 
for such further equitable relief as he may be entitled in the prem¬ 
ises. Robert T. Scott, att’v for plaintiff. . 

The State of Ohio, Guernsey County, ss: J. W. Campbell, plain¬ 
tiff, being first duly sworn according to law, deposes and says that the 
facts stated in the foregoing amended petition are true as lie verily 
believes. J. W. Campbell.' Sworn to before me and subscribed in 
my presence this 8th day of May, A. IX 1909. A. R. McCulloch, 
Notary Public. (Seal.) The foregoing Amendment to the Petition 
was endorsed in the words and figures, to wit: App. <. Page 305. 
No 9154. Common Pleas Court, Guernsey County, Ohio. J. W. 
Campbell, plaintiff vs. C. M. Campbell defendant. Amendment to 
Petition. Filed May 8, 1909. Andrew J. Linn, Clerk of Courts. 

Robert T. Scott, att’y for plaintiff. 

Thereafter, to wit: on the 7th day of June, 1909, Jour. 4Z, p. 
600 was made herein an entry which was in the words and figures, 
to wit: No. 9154. J. W. Campbell vs. C. M. Campbell. On motion 
leave is granted to defendant to plead by June 26, 1909. 

Thereafter, to wit: On the 9th day of June, 1909, was made 
herein an entry which was in the words and figures, to wit. JNo. 
9154. J. W. Campbell vs. C. M. Campbell. The leave to defendant 
to plead heretofore granted on the 7th day of June, 1909, is hereby 
set aside for the reason that the attorney taking the same had no 
authority to ask for such leave, . AAA T „ 

122 Thereafter, to wit: on the 14th day of June, 19Uy, Jour. 

43 p 4 was made herein an entry which was in the words 
and figures, to wit: No. 9154. J. W. Campbell vs. C. M. Campbell. 
The plaintiff herein appears and excepts to the setting aside of the 
leave to plead shown by order of June 9th, 1909. AO 

Thereafter, to wit: on the 10th day of September, 1909, Jour. 43, 
p 57 was made herein as entry which was in the words and figures, 
to wit: No. 9154. J. W. Campbell vs. C. M. Campbell. On motion, 
leave is granted to the plaintiff to reply by Sept. 18, 1909 

Thereafter to wit: on the 13 day of September, 1909, Jour. 43, 
p 61 was made herein an entry which was in the words and figures, 
following: No. 9154. J. M. Campbell vs. C. M. Campbell. On ap¬ 
plication of the plaintiff, it is ordered that a commission be issued 
to Harry G. Kimball who is hereby appointed special commissioner, 
for the purpose of taking depositions on behalf of plaintiff, and to 
return the same to this court without unnecessary delay. Due and 
proper notice must be given to the adverse party of the time and 
place of taking such depositions. 

Thereafter, to wit: on the 13th day of September, 1909, Jour. 43, 
p. 64, was made herein an entry of the order for general continu- 

£U1 C6» 

Thereafter to wit: On the 18th day of September, 1909, was filed 
herein a reply, which was in the words and figures, to wit: Guern¬ 
sey County, Ohio, Court of Common Pleas. J. AV. Campbell, plain¬ 
tiff vs. C. M. Campbell, defendant. Reply. Plaintiff for the first- 

10—2804a 
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reply to each of the defenses in the answer, denies that said pretended 
award was in pursuance of, and conformity to, the terms of 

123 the submission to said arbitrators; that said arbitrators de¬ 
cided matters which were not submitted to them, and omitted 

to decide matters which were submitted to them; that he denies that 
he submitted to said arbitrators all of his evidence, but on the con¬ 
trary it was understood there was to be a further hearing, and fur¬ 
ther evidence was to be taken, which plaintiff was ready and offered 
to submit, but which said arbitrators failed and refused to hear. De¬ 
fendant failed and refused to comply with the contract of sub¬ 
mission, and the findings and orders of said arbitrators. 

For a second reply to each of said defenses, plaintiff says that 
pending said arbitration, defendant, without the knowledge or con¬ 
sent of plaintiff, and without consideration, but for the purpose of 
concealing his property, and hindering, delaying, and defrauding 
his creditors, transferred to said W. A. Campbell his property, to wit, 
stocks, of the admitted value of $(50,000. That all of the foregoing 
resulted in gross mistakes to the prejudice of plaintiff more than 
$50.00 Immediately after the notice of said pretended award, 
plaintiff revoked the powers of said arbitrators, and said submission, 
and notified them of the gross injustice which had been done him. 
Robert T. Scott, att’y for pla-nit-ff. 

The State of Ohio, Guernsey County, ss: J. W. Campbell, plain¬ 
tiff, having been duly sworn, says the facts above set forth are true 
as he believes. J. W. Campbell. Subscribed in my presence and 
sworn to before me, this 18th day of September, 1909. A. R. Mc¬ 
Culloch, Not-ry Public. (Seal.) The foregoing reply was endorsed 
in the words and figures, towit: App. 7. Page 305. No. 9154. Com¬ 
mon Pleas Court, Guernsey County, J. W. Campbell, plaintiff, vs. 
C. M. Campbell, defendant. Reply. Filed in Common Pleas 

124 Court, Guernsey County, Ohio. Sept. 18, 1909. Elza D. 
Trott, Clerk of Courts. Robert T. Scott, Att’y for Plaintiff. 

Thereafter, towit: On the 1st day of November 1909, Jour. 43, 
p. 107, was made herein an entry which was in the words and figures, 
towit: No. 9154. J. W. Campbell, vs. C. M. Campbell. It appear¬ 
ing to the court that the commissioner heretofore appointed to take 
deposition- in this case, is not able to serve, it is ordered that Eugene 
A. McLachlen be and he is hereby appointed commissioner to take 
depositions, and that a commission issue to said Eugene A. Mc¬ 
Lachlen, Columbian Building, District of Columbia, and authorizing 
him to take the deposition of William Henry White and return the 
same to this court without unnecessary delay. 

Thereafter, towit: on the 11th day of December, 1909, was filed 
herein a demurrer, which is lost from the files herein. 

Thereafter, towit: on the 24th day of December, 1909, Journal 
43, page 161, was made herein an entry, which was in the words 
and figures, towit: No. 9154. J. W. Campbell vs. C. M. Campbell. 
On application of the plaintiff, it is ordered that a commission be 
issued to E. W. Blair, of Joplin, Missouri, authorizing him to take 
testimony in this case on behalf of the plaintiff. 

Thereafter, towit: on the 17th day of January, 1910, Jour. 43, 
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P* 171, was made herein an entry, of the order for general con¬ 
tinuance. 

Thereafter, towit: on the 23rd day of April, 1910, Jour. 43, p. 
259, was made herein an entry, of the order for general continuance. 

Thereafter, towit: on the 23rd day of May, 1910, Jour. 43, p. 287, 
was made herein an entry, which was in the words and figures, 

125 towit: No. 9154. J. W. Campbell vs. C. M. Campbell. This 
day this cause coming on to be heard upon the demurrer of 

the defendant to the reply of the plaintiff, was argued by counsel, 
and submitted to the Court: on consideration whereof, the same is 
overruled as to the first reply to each answer and sustained as to 
the 2nd reply to each answer; to which overruling and sustaining, 
defendant and plaintiff severally except. 

Thereafter towit: on the 24th day of Sept., 1910, Jour. 43, page 
d^l, was made herein an entry of the order for general continuance. 

Thereafter, towit: on the 2nd day of December, 1910, was filed 
herein a motion, which was in the words and figures, towit: The 
State of Ohio, County of Guernsey, ss: Court of Common Pleas. 
J. W. Campbell, plaintiff, vs. C. M. Campbell, defendant, Motion. 
Now comes the plaintiff and requests the Court to permit him to 
withdraw from the record and files certain Exhibits offered in testi¬ 
mony herein, and substitute therefor copies certified by the sten¬ 
ographer, which papers so withdrawn shall be returned within 
a reasonable time fixed by the Court, unless the parties hereto agree 
to substitute copies therefor. Said papers withdrawn by the plain¬ 
tiff to be identified by the official stenographer and copies to be made 
by said official stenographer and retained with the papers. Robt. T. 
Scott, attorney for plainiff. The foregoing Motion was indorsed 
in the words and figures, towit: App. 7. Page 305. No. 9154. 
Common Pleas Court, Guernsey County, J. W. Campbell, plaintiff, 
vs. C. M. Campbell, defendant. Motion. Filed in common pleas 
court, Guernsey County, Ohio. Dec. 2, 1910, Elza D. Trott, Clerk 
of Courts. Robert T. Scott, att’y for plaintiff. 

126 Thereafter, towit: on the 2nd day of December, 1910, 
Jour. 43, page 436, was made herein an entry which was 

in the words and figures, towit: No. 9154. J. W. Campbell vs. C. M. 
Campbell. This case came on for hearing on the motion of the 
plaintiff for leave to withdraw the deposition of Fred S. Campbell 
filed herein, the pleadings and the papers and exhibits in evidence, 
and was argued by counsel, and submitted to the court; on considera¬ 
tion whereof, the court grants the motion to withdraw the deposition 
of Fred S. Campbell for use in trial of the case between the same 
parties in Washington, D.* C., and overrules the motion as to the 
evidence and exhibits: On further consideration, however, the court 
directs the official stenographer to make and certify copies of such 
of the exhibits and evicbiece as plaintiff desires to* use and deliver 
the same to him, the same to be used in another court in an action 
between the same parties and directs the clerk to make certified copies 
of the pleadings in this cause for said purpose. 

Thereafter, towit: on the 6th day of Jan. 1911, Jour. 43, p. 481, 
was made herein an entry which was in the words and figures, to- 
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wit: No. 9154. J. W. Campbell vs. C. M. Campbell. Upon applica¬ 
tion of plaintiff, therefor, leave is granted to said plaintiff to file mo¬ 
tion Jan. 6, 1911. 

Thereafter, towit: on the 6th day of Jan. 1911, was filed herein a 
motion, which was in the words and figures, towit: The State of. 
Ohio, County of Guernsey, ss: Court of Common Pleas. J. W. 
Campbell, plaintiff, vs. C. M. Campbell, defendant. Motion of plain¬ 
tiff. Now comes the plaintiff and moves the court for leave to amend 
his petition herein by adding thereto other causes of action to con¬ 
form to the evidence heretofore offered in said action, so as to bring 
the whole issue as to the award before the Court, and thereby 

127 attack said award directly by alleging facts which have al¬ 
ready been proven, which make the same voidable; and fur¬ 
ther, to amend his petition to conform to the facts set forth in the 
affidavit of plaintiff which is filed herewith, and such other facts 
tending to prove said award voidable, so as to include evidence not 
admitted under the issue as pleaded. Robt. T. Scott, attorney for 
plaintiff. The foregoing Motion was endorsed in the words and 
figures, towit: App. 7. Page 305. No. 9154. Common Pleas Court, 
Guernsey County, J. IV. Campbell, plaintiff, vs. C. M. Campbell, 
defendant. Motion. Filed in Common Pleas Court, Guernsey 
County, Ohio, Jan. 6, 1911, Elza D. Trott, Clerk of Courts. Robert 
T. Scott, att’y for plaintiff. 

Thereafter, towit: on the 21st day of Jan., 1911, Jour. 43, p. 490, 
was made herein an entry which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campl>ell. This cause came on 
for hearing upon the issues joined bv the answer of the defendant 
and the reply of the plaintiff thereto, a jury having been waived, and 
was submitted to the Court, upon said answer, said reply and the evi¬ 
dence adduced. After argument thereof by counsel and due con¬ 
sideration thereof by the Court, the court on the 30th day of De¬ 
cember. 1910. rendered an oral opinion, upon said issues joined, in 
favor of the defendant, C. M. Campbell, and against the plaintiff, 
and upon oral application of plaintiff in open court for leave to file 
a motion to amend his petition herein to conform to the facts al¬ 
ready proven, the court suspended further action in said cause until 
the 6th day of January, 1911. On Jan. 6th. 1911, the plaintiff made 
application and leave was granted to file motion for leave to amend 
his petition herein, and said cause was continued for further hear¬ 
ing on said motion and final decision ?ntil Jan. 16th, 1911. 

128 On Jan. 16th. 1911, said motion and affidavit of plaintiff 
filed therewith Jan. 6th, 1911, was submitted to the court. 

On Jan. 21st, 1911, this cause comin- on further to be heard, the 
court, on consideration, overrules said motion of plaintiff filed herein 
Jan. 6th, 1911; to which overruling, plaintiff excepts. Thereupon, 
on the 21st day of Jan. 1911. the court finds the issues joined 
herein made by the answer of the defendant and reply of plaintiff 
thereto, in favor of defendant, and against the plaintiff; that the 
notes sued on in this action were cancelled and annulled by the 
award set up in the answer of defendant herein; that the said award 
is not void and is a bar to the notes sued on herein, and to this ac- 
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tion, and that plaintiff ought not to recover on said notes or either 
of them; and the Court hereby orders and decrees that the said 
judgment heretofore rendered in this action on said notes in favor of 
plaintiff* and against defendant he and the same is hereby reversed 
and set aside and held for naught, and that plaintiff pay the costs 
of this action, taxed at $—; to which finding and decree of the Court, 
plaintiff excepts. Thereupon this day the plaintiff filed his motion 
for a new trial herein, which was submitted to the Court and on 
consideration thereof, the Court overrules the same; to which action 
of the court in so overruling said motion plaintiff excepts. On ap¬ 
plication of the plaintiff, the Court fixes the amount of appeal bond 
of plaintiff herein at the sum of $500, and plaintiff is given statutory 
time in which to prepare and file bill of exceptions. 

Thereafter, towit: on the 21st day of Jan. 1911, was filed herein 
a Motion for New Trial, which was in the words and figures, towit; 
State of Ohio, County of Guernsey, SS: Court of Common 

129 Pleas. J. W. Campbell, plaintiff, vs. C. M. Campbell, de¬ 
fendant. Motion for new trial. Now comes the plaintiff 

and moves the court for a new trial herein, for the following rea¬ 
sons, towit:—1. The finding and order of the Court is against the 
law and the evidence. 2. The finding of facts is not supported by 
the evidence. 3. The finding of facts and decree and judgment 
entered is against the weight of the evidence. 4. The court erred 
in the exclusion of testimony offered by the plaintiff. 5. The finding 
of the court ought to have been for the plaintiff instead of the 
defendant, 6. Other errors apparent upon the record. Robt. T. 
Scott, attorney for plaintiff. The foregoing Motion for new trial 
was endorsed in the words and figures, towit: App. 7, Page 305, No. 
9154, Common Pleas Court, Guernsey County, J. W. Campbell, 
plaintiff, vs. C. M. Campbell, defendant. Motion for New Trial. 
Filed in Common Pleas Court, Guernsey County, Ohio, Jan. 21, 1911, 
Elza D. Trott, Clerk of Courts. Robert T. Scott, att’y for plaintiff. 

Thereafter, towit: on the 11th day of Feb., 1011, was filed herein 
an Appeal Bond, which was in the words and figures, towit: Appeal 
Bond. Common Pleas Court to Circuit Court. Know all men by 
these presents, that we, J. W. Campbell and Jay \V. Campbell and 
W. C. Suitt, are held and firmly bound unto C. M. Campbell in the 
sum of five hundred ($500.00) Dollars, to the payment of which, 
well and truely to be made, we do hereby jointly and severally bind 
ourselves, our heirs, executors and administrators. Signed by us 
and dated this 11" day of February, A. D. 1911. The condition 
of the above obligation is such, that whereas, the said J. W. Campbell 
has taken an appeal from a certain decision and judgment rendered 
against said J. W. Campbell in the court of common pleas within 
and for the county of Guernsey in the State of Ohio, at the 

130 October term thereof, A. D. 1910, in which said court found 
on all the issues in said case in favor of the defendant, C. M. 

Campbell, and rendered judgment against said plaintiff, J. W. 
Campbell, for all costs herein,—to the circuit court, within and for 
the county aforesaid. Now, if the said J. W. Campbell shall abide 
and preform the order of said Circuit Court, and shall pay all money, 
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costs and damages, which may be required of or awarded against him 
by the said Circuit Court, then this obligation to be void; otherwise 
to remain in full force and virtue of law. J. W. Campbell by R. T. 
Scott, his attorney. Jay W. Campbell. W. C. Suitt. Execution in 
presence of Elza D. Trott. Katherine Clancey. I approve the above 
bond, with the sureties thereto, this 11" day of Feb. A. D. 1911. 
Elza D. Trott, Clerk (seal). The foregoing Appeal Bond was en¬ 
dorsed in the words and figures, towit: No. 9154. Doc. 7, Page 305, 
Court of Common Pleas Guernsey County, Ohio. J. W. Campbell, 
plaintiff, vs. C. M. Campbell, defendant. Appeal Bond. Filed Feb. 
11th, 1911, Elza D. Trott, Clerk. 

Attached to the foregoing Appeal Bond and filed therewith, was 
the Justification of Surety of Jay Campbell, which was in the words 
and figures towit: Justification of Surety. The State of Ohio, Guern¬ 
sey County, ss: Jay W. Campbell, one of the sureties on the bond of 
J. W. Campbell, as principal in the case No. 9154, entitled J. W. 
Campbell, plaintiff, vs. C. M. Campbell, defendant, dated the 11th 
day of Feb. A. D. 1911, being duly sworn, says that he is a resident 
of Cambridge, in the County of Guernsey, and State of Ohio; that 
he is worth beyond the amount of all his debts, at least one thousand 
dollars; that he owns in his own right real estate, liable to execution 
in said county of Guernsey amounting in actual value at least to the 
sum of one thousand dollars; beyond the amount of all his debts, 
liabilities and exemptions; that said real estate is situate in 
131 Cambridge Township, county and state aforesaid Jay W. 

Campbell. Sworn to before me and subscribed in my pres¬ 
ence this 11" day of Feb. 1911. Elza D. Trott, Clerk of Courts 
(seal). The foregoing Justification of Surety was endorsed in the 
words and figures, towit: No. 9154. Doc. #7, Page 305. Common 
Pleas Court, Guernsey County, Ohio. J. W. Campbell vs. C. M. 
Campbell. Justification of Surety. Filed Feb. 11, 1911, Elza D. 
Trott, Clerk of Courts. 

Attached to the foregoing Appeal Bond and filed therewith, was 
a Justification of Surety of W. C. Suitt, which was in the words and 
figures, to wit: Justification of Surety. The State of Ohio, Guern- 
sev Countv, ss: W. C. Suitt, one of the sureties on the bond of J. W. 
Campbell, as principal in case No. 9154, entitled J. AiV. Campbell, 
plaintiff, vs. C. M. Campbell, defendant, dated the 11" da t of Feb. 
A. D. 1911, being duly sworn, says that he is a resident of Cam¬ 
bridge in the county of Guernsey and State of Ohio; that he is worth 
bevond the amount of all his debts at least one thousand dollars, 
that he owns in his own right real estate liable to execution in said 
county of Guernsev, amounting in actual value at least to the sum 
of two thousand dollars, beyond the amount of all his debts, lia¬ 
bilities and exemptions; that said real estate is situate in Cambridge 
township, county and state aforesaid. W. C. Suitt. Sworn to be¬ 
fore me and signed in my presence this 11 day of Feb. 1911. 
Elza D. Trott, Clerk of Courts (seal). The foregoing Justification 
of Surety was endorsed in the words and figures, towit : No. 9154. 
Doc. #7, Page 305. Common Pleas Court, Guernsey County Ohio. 
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J. W. Campbell vs. C*. M. Campbell. Justification of Surety. Filed 
Feb. 11, 1911, Elza D. Trott, Clerk of Courts. 

132 Thereafter, towit: On the 2nd day of March, 1911, App. 
Doc. 7, page 504, was made herein an Entry which was in 

the words and figures, towit: 1911, March 2", Bill of Exceptions 
filed. 

Thereafter, towit, on the 2" day of March, 1911, was issued herein 
a Notice of Filing Exceptions, which was in the words and figures, 
to-wit: Notice of Filing Exceptions. Common Pleas Court, Guern¬ 
sey County, Ohio. J. W. Campbell, plaintiff, vs. C. M. Campbell 
defendant. No. 9154. Notice of Filing Exceptions. You are hereby 
notified, that on this 2“" day of March, A. D. 1911, J. W. Campbell, 
the plaintiff in the above entitled case, filed a bill of exceptions to 
the decision and judgment, which was made by the Court on the 
21st day of Jan. A. D. 1911, in said case, against his motion for a 
new trial. The law requires that any objection or amendment to 
the bill of exceptions must be filed in the cause within ten days 
after filing this notice. Witness my hand and the seal of said 
Court, this 2" day of March, 1911. Elza D. Trott, Clerk (seal). 
Date of overruling or decision, Jan. 21, 1911. Forty days from 
same, March 2, 1911. Ten days from this notice, March 12, 1911. 
The foregoing Notice of Filing Exceptions was endorsed in the words 
and figures, towit: No. 9154. Doc. 7, Page 305. Common Pleas 
Court, Guernsey County, 0. J. W. Campbell, plaintiff, vs. C. M. 
Campbell, defendant. Notice of Filing Exceptions. 

Thereafter, towit: on the 2nd day of March, 1911, was returned 
herein the foregoing Notice of Filing Exceptions in the words and 
figures, towit: We, the undersigned, hereby acknowledge due serv¬ 
ice on the above notice. March 2", 1911. Chas. S. Turnbaugh, 
Attorney for C. M. Campbell. 

Thereafter, towit: on the 13th day of March, 1911, App. 

133 Doc. 7, p. 504, was made herein an Entry which was in the 
words and figures, towit; 1911, March 13", Bill of Exceptions 

transmitted by Clerk to trial judge. 

Thereafter, towit: on the 15th day of March, 1911, App. Doc. 7, 
p. 305, was made herein an Entry which was in the words and 
figures, towit: 1911, March 15" Bill of Exceptions corrected and 
allowed by trial judge and received again by clerk. 

State of Ohio, 

County of Guernsey, ss: 

Court of Common Pleas. 

J. W. Campbell 
vs. 

C. M. Campbell. 

m 

Motion and Order. 

This day came the parties and attorneys, and this cause coming 
on for hearing on motion of plaintiff to make an entry nunc pro 
tunc, showing the motion of plaintiff for a finding judgment and 
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order on this amendment to the petition, and for leave to amend 
said petition to conform to the proof and the refusal of to Court to 
grant said motion for want of jurisdiction of the person of the 
defendant, and said finding and decision having been made and 
by accident or inadvertence not having been entered of record, and 
the facts being within the personal knowledge of the Court, it is 
therefore ordered and adjudged that an entry be placed on the 
journal of this court, as of Nov. 24th, 1910, in the words and 
figures following to-wit:— 

The plaintiff herein appears by his attorney and asks the Court 
for a finding order and judgment on the amendment to the 
134 petition herein, on consideration whereof the Court finds 
that it has no jurisdiction of the person of the defendant in 
respect to the matters and things set forth in said amendment to the 
petition herein, and for that reason overrules said motion and re¬ 
fuses to take any action in respect to said amendment to the petition, 
to which ruling of the Court plaintiff excepts, and that an entry 
as of Jan. 21st, 1911 be placed on the journal in the following 
words:— 

The Court overrules the motion of the plaintiff for leave to amend 
his petition to conform to tiie proof for the reason that the court has 
no jurisdiction of the person of the defendant to permit such amend¬ 
ment or to permit the petition on which the judgment was entered 
to be altered or amended as asked for in said motion, to which ruling 
of the Court the plaintiff excepts. 

(Signed) JAMES M. McGINNIS, Judge. 


Court of Common Pleas. 


The State of Ohio, 

Guernsey County, ss: 

I, Elza D. Trott, Clerk of the Court of Common Pleas within and 
for said County of Guernsey, do hereby certify that the foregoing, 
to-wit: Pages numbered from one (1) up to twenty-three (23) in¬ 
clusive, is a full, true and complete transcript of the original Record 
in the case of J. W. Campbell vs. C. M. Campbell, No. 9154, as the 
same appears in Record Vol. 49, Page 149, of said Common Pleas 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at Cambridge, Ohio, this 5th day of December 
A. D. 1912. 

[seal.] 


, 


ELZA D. TROTT, 

Clerk of Courts. 
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135 Transcript of Docket and Journal Entries to Circuit Court. 

Revised Statutes, Secs. 6716, 6718. 

Common Pleas Court, Guernsey County, Ohio. 

No. 9154. 

App. Doc. 7, Page 305. 

J. W. Campbell, Plaintiff, 
vs. 

C. M. Campbell, Defendant. 

Cognovit. 

1909, Feb. 16" Petition, Answer, and Entry as to Cognovit Note 
filed. 

At February Term (February 16"), 1909, Journal 42, page 521, 
Judgment on cognovit for plaintiff against defendant for $9,669.00, 
with 7% interest from Feb. 16", 1909, on $1,940.30, and 6% in¬ 
terest from Feb. 16", 1909, on $7,728.70. 

1909, March 24", Motion and Notice and Acknowledgment of 
Service of Notice filed. 

At February Term (March 29"), 1909, Journal 42, page 557, 
Hearing on Motion continued to April 1", 1909, at 9 A. M. 

At February Term (April 1"), 1909, Journal 42, page 559, Judg¬ 
ment suspended. Leave to defendant to file answer instanter. All 
liens preserved. 

1909, April 1", Answer filed. 

At February Term (April 17"), 1909, Journal 42, page 567, 
Leave to plaintiff to amend petition by May 8", 1909. 

At Feb. Term, A. D. 1909, Journal 42, page 571, con¬ 
tinued. 

136 1909, May 8", Amendment to Petition filed. 

At May Term (June 7"), 1909, Jour. 42, p. 600. Leave 
to defendant to plead by June 26", 1909. 

At May Term (June 9"), 1909, Journal 43, page 2, the leave to 
defendant to plead heretofore granted on June 7", 1909, is hereby 
set aside for the reason that the attorney taking the same had no 
authority to ask such leave. 

At May Term (June 14"), 1909, Journal 43, page 4, Plaintiff 
excepts to the setting aside of the leave to plead shown by order 
of June 9th, 1909. 

At May Term (Sept. 10"), 1909, Journal 43, page 57, leave to 
plaintiff to reply by Sept. 18", 1909. 

At May Term (Sept. 13"), 1909, Journal 43, page 61, Harry G. 
Kimball if hereby appointed special commissioner to take deposi¬ 
tion- on behalf of plaintiff. 

At May Term, A. D. 1909, Jour. 43, p. 64, continued. 

11—2804a 
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1909, Sept. 18", Reply filed. 

At October Term (November 1"), 1909, Journal 43, page 107, 
It appearing that the commissioner heretofore appointed is not 
able to serve, it is ordered that Eugene H. McLachlen be and is 
hereby appointed to take depositions in this case. 

1909, November 1", Commission to take depositions of Wm. 
Henry White issued to Eugene H. McLachlen, Columbian Building, 
Washington, D. C. 

1909, November 9th, Depositions of Wm. Henry White taken be- 
for Eugene IJ. McLachlen, Commissioner, on behalf for plaintiff 

filed. 

1909, December 11", Demurrer to reply filed. 

At October Term (Dec. 24"), 1909, Journal 43, p. 161, E. W. 
Blair, of Joplin, Mo. appointed commissioner to take testi- 

137 mony in this cause on behalf of plaintiff. 

1910, Jan. 14", Depositions on behalf of plaintiff filed. 

1910, Jan. 15", Depositions on behalf of plaintiff filed. 

At October Term, A. D. 1909, Jour. 43, p. 171, continued. 

At February Term, A. D. 1910, Journal 43, page 259, continued. 
At May Term (May 23"), 1910, Jour. 43, page 287, Demurrer 
to 1st reply to each answer overruled; defendant excepts. Demurrer 
to 2nd reply to each answer sustained; plaintiff excepts. 

At May term, A. D. 1910, Journal 43, page 371, continued. 

1910, December 2", Motion filed. 

At October Term (December 2"), 1910, Journal 43, page 436, 
• Motion to withdraw exhibits overruled. Stenographer authorized 
to take certified copies of such exhibits as plaintiff desires and de¬ 
liver same to him. Plaintiff allowed to withdraw deposition of 
Fred S. Campbell for use in another court between same parties. 

At October Term, 1910 (Jan. 6", 1911), Journal 43, page 481, 
Plaintiff applies for leave to file motion. Leave granted to file 

motion Jan. 6", 1911. 

1911, Jan. 6", Motion of plaintiff filed. 

1911^ Jan. 6", Affidavit filed. 

At October Term, 1910 (January 21", 1911), Journal 43, page 
490 Motion for leave to amend petition overruled; plaintiff excepts. 
Jury waived. Cause submitted to court; Finding for defend- 

138 ant on all the issues; plaintiff excepts. Motion for new trial 
overruled; plaintiff excepts. Judgment against plaintiff for 

costs. Forty days allowed to file bill of exceptions. Bond for Appeal, 


$500.00. 

1911, Jan. 21", Motion filed. 

1911, Feb. 11", Appeal Bond with Justifications of Sureties ap¬ 
proved and filed. __ . 

^ 1911 March 2", Bill of Exceptions filed, and Notice of Filing 

Exceptions issued forthwith to Chas. S. Tumbaugh, Attorney for 
defendant, and returned same day and filed, endorsed as follows: 
“We the undersigned, hereby acknowledge due service of the above 
notice. March T , 1911. Chas. S. Tumbaugh, Attorney for C. M. 
Campbell.” 
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1911, March 13", Bill of Exceptions transmitted by clerk to trial 
judge. 

1911, March 15", Bill of Exceptions corrected and allowed by 
trial judge and received again by clerk. 

Transcript of Docket and Journal Entries to Circuit Court . 

Revised Statutes, Secs. 6716, 6718. 

Common Pleas Court, Guernsey County, Ohio. 

No. 9154. 

J. W. Campbell, Plaintiff, 
vs. 

C. M. Campbell, Defendant. 

Journal Entries. 

At February term (February 16"), 1909, Journal 42, page 521, 
was made herein an Entry which was in the words and figures, to- 
wit: No. 9154. J. W. Campbell vs. C. M. Campbell. This day came 
the plaintiff, by Robert T. Scott, his attorney; also G. D. 
139 Dugan, an attorney at law of this court, on behalf of the 
defendant, and by virtue of a warrant of attorney duly exe¬ 
cuted by defendant and now produced to the court, and a copy of 
which is filed with the clerk of this court, entered the appearance 
of said defendant, and waived the issuance and sendee of process 
in this action and with the assent of plaintiff, confesses that said 
defendant is justly indebted to said plaintiff in the sum of $9,669.00, 
and also released and waived all errors. It is therefore considered 
by the court that said plaintiff recover from said defendant the sum 
of $1,940.30, with interest at 7% per annum, from this 16" day 
of Feb. A. D. 1909, and on $7,728.70, with interest at 6% from 
said 16" day of Feb. A. D. 1909, together with his costs herein ex¬ 
pended, Taxed at $—. 

At February Term, (March 29"), 1909, Journal 42, page 557, 
was made herein an entry which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campbell. It is ordered that 
the hearing on the motion heretofore filed in this case, be and is 
hereby is, continued until April 1", 1909, at 9 o’clock A. M. 

At February Term, (April 1"), 1909, Journal 42, page 559, was 
made herein an entry which was in the words and figures, towit: No. 
9154. J. W. Campbell vs. C. M. Campbell. This day this cause 
came on to be heard upon the motion of the defendant to set aside 
the judgment heretofore rendered at the present term of this court 
in favor of plaintiff and against defendant, and for leave to defend¬ 
ant to answer herein, due notice of said motion and the time of the 
hearing thereon having been served upon plaintiff and his counsel 
of record, and was submitted to the court. For good cause shown, 
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and good reasons appearing, said motion is granted and said 
140 judgment herein is suspended and set aside, without prejudice 
to or affecting any of the liens of plaintiff acquired and de¬ 
fendant is granted leave to file his answer herein instanter. _ 

At February Term, (April 17",) 1909, Journal 42, page »>67, \vas 
made herein an entry which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campbell. On motion, leave 
is granted to the plaintiff to amend his petition by May 8 , 1909. 

At Feb. Term, (Apr. 26"), 1909, Jour. 42, p. 572, was made 
herein an entry of the order for general continuance. 

At May Term, (June 7"), 1909, Journal 42, page 600, was made 
herein an entry which was in .the words and figures, towit: No. 9154. 
J. W. Campbell vs. C. M. Campbell. On motion, leave is granted to 

defendant to plead by June 26", 1909. 

At May Term, (June 9"), 1909, Journal 43, page 2, was made 
herein an entrv which was in the words and figures, towit: No. 91o4. 
J. W. Campbell vs. C. M. Campbell. The leave to defendant to plead 
heretofore granted on the 7" day of June, 1909, is hereby set aside 
for the reason that the attorney taking the same had no authority 
to ask for such leave. 

At May Term, (June 14"), 1909, Journal 43, p. 4, was made 
herein an entrv which was in the words and figures, towit: No. 9154. 
J. W. Campbell vs. C. M. Campbell. The plaintiff herein appears 
and excepts to the setting aside of the leave to plead shown by order 
of June 9th, 1909. 

At May Term, (Sept. 10th), 1909, Journal 43, page 57, was made 
herein an entrv which was in the words and figures, towit: No. 9154. 
J. W. Campbell vs. C. M. Campbell. On motion, leave is granted to 
the plaintiff to reply by Sept. 18, 1909. 

141 At May Term, (Sept. 13"), 1909, Jour. 43, p. 61, was made 
herein an entry which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campbell. On application of 
the plaintiff, it is ordered that a commission be issued to Harry G. 
Kimball, who is hereby appointed special commissioner, for the pur¬ 
pose of taking depositions on behalf of plaintiff, and to return the 
same to this court without unnecessary delay. Due and proper no¬ 
tice must be given to the adverse party of the time and place of 
taking such depositions. 

At May Term, (Sept, 13"), 1909, Jour. 43, p. 64, was made herein 
an entry of the order for general continuance. 

At October Term, (November 1"), 1909, Journal 43, page 197, 
was made herein an entrv which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campbell. It appearing to 
the court that the commissioner heretofore appointed to take deposi¬ 
tions in the case, is not able to serve, it is ordered that Eugene H. 
McLachlen be and he is hereby appointed commissioner to take 
depositions, and that a commission issue to said Eugene H. Mc¬ 
Lachlen, Columbian Building, District of Columbia, and authorizing 
him to take the deposition of William Henry White, and return the 
same to this court without unnecessary delay. 

At October Term, (Dec. 24"), 1909, Journal 43, page 161, was 
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made herein an entry which was in words and figures, towit: No. 
9154. J. W. Campbell vs. C. M. Campbell. On application of the 
plaintiff, it is ordered that a commission be issued to E. W. Blair, of 
Joplin, Missouri, authorizing him to take testimony in this case on 
behalf of the plaintiff. 

At October Term, 1909, (Jan. 17", 1910), Jour. 48, p. 171, was 
made herein an entry of the order for general continuance. 

142 At February Term, (April 23"), 1910, Jour. 43, p. 259, 
was made herein an entry of the order for general contin¬ 
uance. 

At May Term, (May 23"), 1910, Journal 43, page 287, was made 
herein an entry which was in the words and figures, towit: No. 9154. 
J. W. Campbell vs. C. M. Campbell. This day this cause coming 
on to be heard upon the demurrer of the defendant to the reply of 
the plaintiff, was argued by counsel, and submitted to the court; on 
consideration whereof the same is overruled as to the first reply to 
each answer and sustained as to the 2nd reply to each answer; to 
which overruling and sustaining, defendant and plaintiff severally 
except. 

At May Term, (Sept. 24"), 1910, Jour. 43, p. 371, was made 
herein an entry of the order for general continuance. 

At October Term, (December 2"), 1910, Journal 43, page 436, 
was made herein an entry which was in the words and figures, towit: 
No. 9154. J. W. Campbell vs. C. M. Campbell. This case came on 
for hearing on the motion of the plaintiff for leave to withdraw the 
deposition of Fred S. Campbell filed herein, the pleadings and the 
papers and exhibits in evidence, and was argued by counsel, and 
submitted to the court; on consideration whereof, the court grants 
the motion to withdraw the deposition of Fred S. Campbell for use 
in the trial of the case between the same parties in Washington, 
D. C., and overrules the motion as to the evidence and exhibits. On 
further consideration, however, the court directs the official stenog¬ 
rapher to make and certify copies of such of the exhibits and evi¬ 
dence as plaintiff desires to use and deliver the same to him, the same 
to be used in another court in an action between the same 

143 parties and directs the clerk to make certified copies of the 
pleadings in this cause for said purpose. 

At October Term, 1910, (Jan. 6, 1911), Jour. 43, p. 481, was made 
herein an entry which was in the words and figures, towit: No. 9154. 
J. W. Campbell vs. C. M. Campbell. Upon application of plaintiff 
therefor, leave is granted to said plaintiff to file motion Jan. 6, 1911. 

At October Term, 1910, (Jan. 21", 1911), Jour. 43, p. 490, was 
made herein an entry which was in the words and figures, towit: No. 
9154, J. W. Campbell vs. C. M. Campbell. This cause came on for 
hearing upon the issues joined by the answer of the defendant and 
the reply of the plaintiff thereto, a jury having been waived, and 
was submitted to the court upon said answer, said reply and the 
evidence adduced. After argument thereof by counsel and due con¬ 
sideration thereof by the court, the court on the 30th day of Dec. 
1910, rendered' an oral opinion upon said issues joined in favor of 
the defendant, C. M. Campbell, and against the plaintiff, and upon 
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an oral application of plaintiff in open court, for leave to file a mo¬ 
tion to amend his petition herein to conform to the facts already 
proven the court suspended further action in said cause until the 6th 
day of Jan., 1911. On January 6th, 1911, the plaintiff made appli¬ 
cation and leave was granted to file motion for leave to amend his 
petition herein, and said cause was continued for further hearing on 
said motion and final decision until January 16th, 1911. On Jan¬ 
uary 16th, 1911, said motion and affidavit of plaintiff filed therewith 
January 6th, 1911, was submitted to the court. On January 21st, 
1911, this cause coming on further to be heard, the court, on con¬ 
sideration, overrules said motion of plaintiff filed herein January 
6th, 1911; to which overruling, plaintiff excepts. Thereupon, 

144 on the 21st day of January, 1911, the Court finds the issues 
joined herein made by the answer of defendant and reply of 

plaintiff thereto, in favor of defendant, and against the plaintiff; 
that the notes sued on in this action were cancelled and annulled by 
the award set up in the answer of defendant herein; that the said 
award is not void and is a bar to the notes sued on herein, and to 
this action, and that plaintiff ought not to recover on said notes or 
either of them, and the Court hereby orders and decrees that the said 
judgment heretofore rendered in this action on said notes in favor 
of plaintiff and against defendant be and the same is hereby reversed 
and set aside and held for naught, and that plaintiff pay the costs 
of this action, taxed at $—; to which finding and decree of the 
Court, plaintiff excepts. Thereupon, this day the plaintiff filed his 
motion for a new trial herein, which was submitted to the court, and 
on consideration thereof, the Court overrules the same; to which 
action of the court in so overruling said motion, plaintiff excepts. 
On application of the plaintiff, the Court fixed the amount of appeal 
bond of plaintiff herein at the sum of $500.00, and plaintiff is given 
statutory time in which to prepare and file bill of exceptions. 

The State of Ohio, 

Guernsey County: 

I, Elza D. Trott, Clerk of the Common Pleas Court in and for 
said County, do hereby Certify that the foregoing is a true transcript 
of the Docket and Journal Entries of said Court in the above entitled 
cause, of J. W. Campbell, Plaintiff, against C. M. Campbell, De¬ 
fendant. 

In testimony whereof, I hereunto set my hand and affix 

145 the Seal of said Common Pleas Court, on this 5th day of 
Deer., A. D. 1912. 

[seal.] ELZA D. TROTT, Clerk , 

By-, Deputy. 
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Certified Copy of Journal Entry . 

The State of Ohio, 

Guernsey County, ss: 

In the Court of Common Pleas, October Term, 1912. 

Journal, Vol. 44, Page 477. 

App. Doc. 7, P. 305. 

No. 9154. 

J. W. Campbell, Plaintiff, 
against 

C. M. Campbell, Defendant. 

Certified Copy of Journal Entry. 

At October Term, (October 21"), 1912, Jour. 44, P. 477, was 
made herein an entry which was in the words and figures, as fol¬ 
lows, to wit: No. 9154. J. W. Campbell vs. C. M. Campbell. 

This day came the parties and the attorneys, and this cause com¬ 
ing on for hearing on motion of plaintiff to make an entry nunc 
pro tunc, showing the motion of plaintiff for a finding, judgment 
and order on his amendment to the petition, and for leave to amend 
his peitit-on to conform to the proof and refusal of the Court to 
grant said motions for want for jurisdiction of the person of the de¬ 
fendant, and said finding and decision having been made and by 
accident or inadvertence not having been entered of record, and the 
facts being within the personal knowledge of the Court, it is there¬ 
fore ordered and adjudged that an entry be placed in the journal 
of this court, as of Nov. 2nd, 1910, in the words and figures fol¬ 
lowing, to wit: 

The plaintiff herein appears by his attorney and asks the court 
for a finding, order and judgment on the amendment to the 
146 petition herein; on consideration whereof the Court finds 
that it has no jurisdiction of the person of the defendant in 
respect to the matters and things set forth in said amendment to 
the petition herein, and for that reason overrules said motion, and 
refuses to take any action in respect to said amendment to the peti¬ 
tion, to which ruling of the Court plaintiff excepts, and that an en¬ 
try as of Jan. 21st, 1911, be placed on the journal in the following 
words: 

The Court overrules the motion of the plaintiff for leave to amend 
his petition to conform to the proof for the reason that the Court has 
no jurisdiction of the person of the defendant to permit such amend¬ 
ment or to permit the petition on which the judgment was entered 
to be altered or amended as asked for in said motion, to which rul¬ 
ing of the Court, the plaintiff excepts. 

JAMES M. McGINNIS, Judge. 
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The State of Ohio, 

Guernsey County, ss: 

I, Elza D. Trott, Clerk of the Court of Common Pleas within and 
for said County, and in whose custody the Files, Journals and 
Records of said Court are required by the laws of the State of Ohio 
to be kept, hereby certify that the foregoing is taken and copied 
from the Journals of the proceedings of the said Court within and 
for said County, and that said foregoing copy has been compared 
by me with the original entry on said Journal, and that the same 
is a correct transcript thereof. 

In testimony whereof, I have hereunto subscribed my name offi¬ 
cially, and affixed the seal of said Court at the Court House 
147 in Cambridge, Ohio, in said County, this 5th day of Dec’r, 
A. D. 1912. 

[seal.] ELZA D. TROTT, Clerk, 

By-, Deputy. 


Authenticated Copy of Record. 

The State of Ohio, 

Guernsey County: 

I, Elza D. Trott, Clerk of the Court of Common Pleas, within and 
for said County of Guernsey and State ot Ohio, having the custody 
of the Files, Journals and Records of said Court, the said Court 
being a court of record, and of general jurisdiction, do hereby certify 
that the foregoing is a full and true copy of the complete record of 
the proceedings ot the said Court ol Common 1 leas, in the cause 
No. 9154 wherein J. W. Campbell was was plaintiff and C. M. Camp¬ 
bell was was defendant, as the same remains of record in Yol. 49 
at page 149, Law Records of said County in my office and in my 

custody. ~ , ., ... . 

W itness my hand and the seal ol said Court at Cambridge, Ohio, 

Ohio, this 5th day of December, A. D. 1912. 

[seal.] ELZA D. TROTT, Clerk. 


The State of Ohio, 

Guernsey County: 

1, James M. McGinnis, one of the Judges of the Court of Common 
Pleas, within and for the 1st Sub-Division of the Eighth Judicial 
District of the State of Ohio, which said Sub-Division includes the 
said Guernsey County, the said Court being a Court of Record and 
of general jurisdiction, do hereby certify that said Elza D. Trott, 
whose genuine signature is attached to the foregoing certifi- 
148 cate, was at the time of making and subscribing said certifi¬ 
cate’ and is now Clerk of said Court of Common Pleas, within 
and for said County of Guernsey duly commissioned and sworn, and 
is the officer in whose custody said Record is required to be kept 
by the laws of the State of Ohio, and is authorized by the law of 
said State to certify as aforesaid, and that his attestation aforesaid- 
is in due form of law, and that to all acts so done by him full faith 
and credit are and ought to be given. 
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Signed by me, and dated at Cambridge, Ohio, this 5th day of 
December, A. D. 1912. 

[seal.] JAMES M. McGINNIS, 

Judge as Aforesaid. 

The State of Ohio, 

Guernsey County: 

I, Elza D. Trott, Clerk of the Court of Common Pleas, within 
and for said County, do hereby certify that the Honorable J. M. 
McGinnis whose genuine signature is attached to the within certifi¬ 
cate was at the time of subscribing the same and now is one of the 
Judges of the Court of Common Pleas, within and for the first Sub- 
Division of the Eighth Judicial District of the State of Ohio, which 
said Sub-Division includes the said Guernsey County, duly commis¬ 
sioned and qualified, and is now acting as such, and that full faith 
and credit are and ought to be given to all his official acts as such. 

Witness my hand and the seal of said Court at Cambridge, Ohio, 
this 5th day of December, A. D. 1912. 

[seal.] ELZA D. TROTT, Clerk. 

149 Transcript of Record. 

Circuit Court, Guernsey County, Ohio. 

No. 355. 

Circuit Docket No. 1, P. 355. 

J. W. Campbell, Plaintiff in Error, 

vs. 

C. M. Campbell, Defendant in Error. 

Pleas Enrolled at and in the Court House, in Cambridge, in Guern¬ 
sey County, in the Seventh Judicial District of the Circuit Court 
of the State of Ohio, before the Hon. Myron A. Norris, Hon. 
Willis S. Metcalfe, and Hon. John Pollock, Judges Presiding at 
the November Term, thereof, begun and Held on the 11th Day 
of November, A. D. 1912. 

Among the cases finally disposed of at said Term was the follow¬ 
ing, to wit: 

Circuit Court, Guernsey County, Ohio. 

Doc. 1. No. 355. 

J. W. Campbell 
vs. 

C. M. Campbell. 

Error. 

Be it remembered, that heretofore, to wit: on the 16th day of 
May, 1911, was filed herein a petition in error and precipe, which 
was in the words and figures, to wit: The State of Ohio, County of 
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Guernsey, ss: Circuit Court. J. W. Campbell, Plaintiff in Error, vs. 
C. M. Campbell, Defendant in Error. Petition in Error. Plaintiff 
in Error says that at the October term, 1910, of the Court of Com¬ 
mon Pleas of said County, the defendant in error recovered a judg¬ 
ment by the consideration of said court against plaintiff in 

150 error, in a cause wherein plaintiff in error was plaintiff, and 
defendant in error was defendant, a certified copy of the 

complete record whereof is filed herewith, together with the Bill 
of Exceptions, the original papers being filed in cause No. 351, en¬ 
titled J. W. Campbell vs. C. M. Campbell in this Court, and the 
same is made a part hereof, the same as though attached hereto and 
filed herewith. That there is error in said record and proceedings 
in this, to wit: 1. The Court erred in failing to make a finding and 
judgment upon the several causes of action and each of them, set 
forth in plaintiff in error’s amendment to his petition. 2. The Court 
erred in its refusal to pass upon the matter and things set forth in 
the several causes of action in plaintiff in error's amendment to his 
petition. 3. The Court did not consider all the matters submitted 
and failed to make a finding thereon. 4. The Court erred in the 
rejection of testimony offered by plaintiff in error. 5. The finding 
of the Court is not supported by sufficient evidence. 6. The Court 
erred in overruling plaintiff in error’s motion to amend his petition. 
7. The Court erred in overruling motion of plaintiff in error for a 
new trial. 8. Other errors apparent upon the record. Wherefore, 
plaintiff in error prays that said judgment of the Court of Common 
Pleas be reversed and held for naught, and that judgment be ren¬ 
dered in favor of plaintiff in error. Robt. T. Scott, Attorney for 
Plaintiff in Error. Precipe to the Clerk:—Issue summons in error 
for the defendant in error to the Sheriff of Guernsey County, re¬ 
turnable according to law. Robt. T. Scott, Attorney for Plaintiff in 
Error. The foregoing Petition in Error was endorsed in the words 
and figures, to wit: App. 1, Page 355. No. 355. Circuit 

151 Court, Guernsey County. J. W. Campbell, Plaintiff in Error, 
vs. C. M. Campbell, Defendant in Error. Petition in Error 

and precipe. Filed in Circuit Court, Guernsey County, Ohio, May 
16, 1911, Elza D. Trott, Clerk of Courts. Robert T. Scott, Attorney 
for Plaintiff in Error. 

Thereafter, towit: on the 16th day of May, 1911, was issued 
herein a summons in error, which was in the words and figures, to¬ 
wit: Circuit Court. Summons in Error. The State of Ohio, Guern¬ 
sey County, ss: To the Sheriff of Guernsey County, Greeting: J. W. 
Campbell, plaintiff in error, vs. C. M. Campbell, defendant in error. 
Circuit Court, Guernsey County, Ohio. You are hereby commanded 
to notify the above named defendant in error that the above named 
plaintiff in error has filed a petition in error in the office of the clerk 
of the Circuit Court of Guernsey County, and State of Ohio, asking 
the reversal of a judgment which said defendant in error obtained 
against said plaintiff in error, at the Oct. term, A. D. 1910, in the 
Court of Common Pleas of said county. You will make due re¬ 
turn of this summons on or before Oct. 30", 1911, the first day of 
the next term of said Circuit Court. Witness my signature and the 
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seal of said Circuit Court at Cambridge, Ohio, this 16" day of May, 
A. D. 1911. Elza D. Trott, Clerk. (Seal.) The foregoing Sum¬ 
mons in Error was endorsed in the words and figures, towit: No. 355. 
Doc. 1, P. 355. Circuit Court, Guernsey County, Ohio. J. W. 
Campbell vs. C. M. Campbel. Summons in Error to Common Pleas. 
Returnable Oct. 30, 1911. Rob’t T. Scott, Attorney for Plaintiff in 
Error. Chas. S. Turnbaugh, Attorney for Defendant in Error. 

Thereafter, towit: on the 18th day of May, 1911, was returned 
herein the foregoing Summons in Error in the words and 

152 figures, towit: The State of Ohio, Guernsey County, ss: 
Sheriff’s Return. Received this writ May 16", A. D. 1911, at 

10 o’clock A. M., and pursuant to its command, on May 16", A. D. 
1911, I served the same by personally handing to Charles S. Turn¬ 
baugh, the attorney of record for C. M. Campbell in the original 
case herein in the Court below, a true and duly certified copy thereof 
with all indorsements thereon. Fees: $1.24. John S. Berry, Sheriff 
of Guernsey County, Ohio. 

Thereafter, towit: on the 3rd day of November, 1911, Journal 1, 
p. 434, was made herein an entry which was in the words and figures, 
towit: No. 355. J. W. Campbell vs. C. M. Campbell. On motion of 
plaintiff and for good cause shown, this case is continued. 

Thereafter, towit: on the 16th day of April, 1912, Jour. 1 , p. 443, 
was made herein an entry which was in the words and figures, towit: 
No. 355. J. W. Campbell vs. C. M. Campbell. By consent of 
parties hereto, this case is continued. 

^Thereafter, towit: on the 14th day of November, 1912, Jour. 1, p. 
451, was made herein an entry which was in the words and figures, 
towit: No. 355. J. W. Campbell vs. C. M. Campbell. This cause 
came on to be heard upon the petition in error of J. W. Campbell, 
plaintiff in error herein, and each assignment of error therein con¬ 
tained, together with the original papers and pleadings and a duly 
certified transcript of the orders, entries and judgment of the Court 
of Common Pleas of Guernsey County, Ohio, and a transcript of the 
evidence, filed therewith in said cause, wherein said J. W. Campbell 
was plaintiff, and C. M. Campbell, defendant, mentioned and re¬ 
ferred to in said petition in error, and was argued by counsel, and 
submitted .to the court. Upon consideration whereof, the 

153 Court find there is no error manifest upon the face of the rec¬ 
ord in said proceedings, orders and judgment of said Court of 

Common Pleas and that substantial justice has been done plaintiff 
in error, as shown by the record of the proceedings and judgment of 
said Court of Common Pleas under review. It is therefore con¬ 
sidered, ordered and adjudged by this Court, that the proceedings 
and judgment of said Court of Common Pleas in said cause in favor 
of said defendant in error, defendant below, and against said plaintiff 
in error, plaintiff below, be and the same are hereby in all things 
affirmed; and this court hereby certifies that substantial justice has 
been done plaintiff in error herein, plaintiff below, as shown by the 
record of the proceedings and judgment of said Court of Common 
Pleas under review. There being in the opinion of this Court, rea¬ 
sonable ground for this proceeding in error, no penalty is allowed. 
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It is further considered and ordered by this Court that the plaintiff 
in error pay the costs of this proceeding in error, taxed at $-—, and 
in default thereof, execution issue therefor. To which judgment 
and order of the Court in so affirming said judgment, plaintiff in 
error now and hereby excepts. • Ordered that a special mandate he 
sent to the Court of Common Pleas of Guernsey County, Ohio, to 
carry this judgment into execution. 

The State of Ohio, 

Guernsey County, ss: 

Circuit Court. 

I, Elza D. Trott, Clerk of the Circuit Court within and for said 
County of Guernsey, do hereby certify that the foregoing, to-wit: 
Pages numbered from one (1) up to four, (4) inclusive, is a true and 
correct transcript of the original Record in the case of J. W. 
154 Campbell vs. C. M. Campbell. No. 355, as the same appears 
in Record Vol. 3, Page 215, of said Circuit Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at Cambridge, Ohio, this 25th dav of November, 
A. D. 1912. 

[seal.] ELZA D., TROTT, 

Clerk of Courts. 


Authenticated Copy of Record. 

The State of Ohio, 

Guernsey County: 

I, Elza D. Trott, Clerk of the Circuit Court, within and for said 
County of Guernsey and State of Ohio, having the custody of the 
Files, Journals and Records of said Court, the said Court being a 
Court of record, do hereby certify that the foregoing is a full and 
true copy of the complete record of the proceedings of the said Cir¬ 
cuit Court in the cause No. 355 wherein J. W. Campbell was was 
plaintiff and C. M. Campbell was was defendant, as the same re¬ 
mains of record at page 215 of vol. 3, Law Records of said County in 
my office and in my custody. 

Witness my hand and the seal of said Court at Cambridge, Ohio 
Ohio , this 3rd day of December, A. D. 1912. 

[seal.] ELZA D. TROT, Clerk. 

The State of Ohio, 

Guernsey County: 

I, Myron A. Norris, Presiding Judge of the Circuit Court within 
and for the Seventh Judicial District of the State of Ohio, which said 
District includes the said Guernsey County, the said Court being a 
Court of Record and of general jurisdiction, do hereby certify 
155 that said Elza D. Trott, whose genuine signature is attached 
to the foregoing certificate, was at the time of making and 
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subscribing said certificate, and is now Clerk of said Circuit Court, 
within and for said County of Guernsey duly commissioned and 
sworn, and is the officer in whose custody said Record is required to 
be kept by the laws of the State of Ohio, and is authorized by the 
law of said State to certify as aforesaid, and that his attestation afore¬ 
said is in due form of law, and that to all acts so done by him full 
faith and credit are and ought to be given. 

Signed by me, and dated at Youngstown, Ohio, this 7th day of De¬ 
cember, A. D. 1912. 

[seal.] MYRON A. NORRIS, 

Presiding Judge as Aforesaid. 

The State of Ohio, 

Guernsey County: 

I, Elza D. Trott. Clerk of the Circuit Court, within and for said 
County, do hereby certify that the Honorable Myron A. Norris whose 
genuine signature is attached to the within certificate was at the time 
of subscribing the same and now is one of the Judges and Presiding 
Judge of the Circuit Court, within and for the Seventh Judicial Dis¬ 
trict of the State of Ohio, which said District includes the said Guern¬ 
sey County, duly commissioned and qualified, and is now acting as 
such, and that full faith and credit are and ought to be given to all 
his official acts as such. 

Witness my hand and the seal of said Court at Cambridge, Ohio, 
this 9" dav of December, A. D. 1912. 

[seal.] ELZA D. TROTT, Clerk. 


156 Order Allowing Filing of Supplemental Answer, Etc. 

Filed January 31, 1913. 

******* 

This Cause coming on to be heard upon defendant’s petition for 
leave to file a supplemental answer it is this 31st day of January, 
1913, ordered that leave be and is granted to said defendant to file 
such answer, the said petition to stand for and be taken as such 
answer, and the plaintiff is allowed thirty days from this date within 
which to plead as he may be advised. 

JOB BARNARD, Justice. 

% • 

Opinion of Court. 

Filed Mnv 7 1913 


BEST COPY AVAILABLE 

% 

from the original bound volume , 
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To this petition, the complainant filed an answer ™ 

-iqio and attached to his answer, as a part thereof, a c *?PY T31 
omnionrenderedbvJudge McGinnis, in the Court of Common Pleas 
of'ouMnsev Countv Ohio, and also a copy of the opinion of Judge 
Metcalf of the Circuit Court of Guernsey County, affirming the judg 

ment of the Court of Common Pleas. , , , . to file as 

On Tanuarv 24, 1913, leave was given the defendant to me, as 
part of his petition, an exhibit, consisting of a certified copy 

1 ^7 of the record in the Ohio case. _ , T 

The petition and answer came on to be heard; and on Ja. - 

uarv 31 1913 leave was granted the defendant to file the S1 JPP 
mental answer described, the order providing that the petition should 
stand for and be taken as such answer, and the complainant was al¬ 
lowed thirty days from that date, in which to plead thereto as he 

mi ffp^ad£Tof any kind to the petition, as filed for a supplemental 
answer was filed within the thirty days; but on March 18, the com- 
nlainant filed a motion to strike from the record and files the petition 
filed December 24, 1912; and also filed a demurrer to the said peti- 

^ Thi« motion and demurrer came on for argument, and having 
been submitted to the court, and considered the court is of the opin¬ 
ion that the said demurrer and motion must be overrule 

The complainant having answered the petiUon, and the matter 
having been argued to the court, and leave granted the defendant to 
file the supplemental answer, notwithstanding the facts, and the 
opinions set out in the answer of the complainant to the said peti¬ 
tion * and thirty days having been fixed in which further pleading 
was to be taken by the complainant, and nofurther 
been taken within that time, the court is disposed to allow the suj> 
plemental answer to remain, but without prejudice, however, to a 
consideration of its effect at the final hearing of this cause. 

The exhibit filed as part of the supplemental answer sets out the 
complete record of the Ohio case, except the opinions, and 
158 those opinions appear in the record as part of the answer of 
the complainant to the defendant’s petition for leave to file a 
supplemental answer; so that it appears to the court that the whole 
auestfon as to the effect of the Ohio judgment can be considered 
from the record now before the court, when the case comes on for 
final hearing, and then the party aggrieved by the decree can have 
an appeal raising all questions in the appellate court. 

I will si^n an order in accordance with this opinion. 

JOB BARNARD, Justice . 


BEST COPY AVAILABLE 

% 

from the original bound volume 
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30. Appeal, Nov. 25, 1914. 

31. Appeal Bond filed Dec. 19, 1914. 

32. Assignment of Errors, Jan. 28, 1915. 

33. Designation, Jan. 28, 1915. 

JNO. RIDOUT, 

A tty for Appellants. 

Mr. William Henry White, Attorney for Plaintiff: 

Take notice that the designation above written was this 28th day 
of January, 1915, filed with the Clerk. 

JOHN RIDOUT, 

Att’y for Appellants. 


Memorandum. 

January 30, 1915.—Time to file transcript of record extended to 
and including March 1, 1915. 


169 Answer and Exhibits. 

Filed May 31, 1906. 

* * * * * * * 

The defendant for answer to the Bill in this cause says: 

1 & 2. He admits the averments of paragraphs 1 and 2 of the 

Bill. . 

3. He denies the allegations of paragraph 3, of the Bill as made 
therein and answering that paragraph says he denies that he solicited 
the complainant to join him in the purchase of real estate in the 
District of Columbia, or that he suggested that title thereto should 
be placed in this defendant’s name to aid this defendant in estab¬ 
lishing and maintaining a credit. The fact is that by the agreement, 
a copy of which is hereto annexed and made part hereof as defend¬ 
ant’s exhibit No. 1, a special partnership was formed between com¬ 
plainant and defendant in respect of the purchase of real estate in 
the District of Columbia and for greater certainty the defendant 
refers to the language of said exhibit No. 1. He denies that either 
by the language or by any justifiable construction of said agreement, 
he became bound to pay interest at the rate of 7% per annum to 
the complainant for advances on account of partnership transactions 
in such wise that such rate of interest should run until payment of 
any such sum, or that it could be in anywise compounded by semi¬ 
annual or annual rests and says that bv agreement and practice 
another rate of interest was afterward substituted. For a correct 

statement of the relations between the parties, to this cause 

170 in respect of such partnership, affairs, this defendant refers to 
said exhibit No. 1. Defendant further says that instead of 

his suggesting joint purchase of real estate, the suggestion came from 
complainant. 

4. He denies the averments of paragraph 4 of the Bill, as made, 
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and says that the agreement therein referred to was in writing and 
a copy thereof is herewith filed and made part hereof as defendant’s 
exhibit No. 2, to which reference is hereby made. 

5. He denies the averments of paragraph 5 of the Bill particularly 
those that tend to negative the right of this defendant to compen¬ 
sation for his services in the partnership matters, which averments 
he expressly denies. 

6. He denies the averments of paragraph 6 of the Bill. 

7. Answering paragraph 7 of the Bill, he says that a correct list 
of the property purchased in connection with the partnership, is 
given in the accompanying paper herein referred to and made part 
hereof as defendant’s exhibit No. 3. 

8. He denies that on the 6th of September, 1902, or at any other 
time, he and the complainant had a settlement of their various mat¬ 
ters which was reduced to writing and he denies that the paper, a 
copy of which is made complainant’s exhibit No. 1, embodies either 
by express terms or by fair construction thereof, any final settle¬ 
ment of any matter of controversy between the parties to this cause. 
He is advised that said paper having been made an exhibit it was 
unnecessary and inaccurate to set out in detail and to comment upon 

contents of said paper, inasmuch as the construction is for 

171 the Court, but in order to make this answer complete it will 
be necessary for the defendant to follow the inaccurate prac¬ 
tice shown by the Bill. 

He denies that any item or matter referred to in said agreement 
was thereby finally settled on the contrary he says that, as will ap¬ 
pear from a consideration of the language of the paper, it was 
purely tentative and preliminary to an effort to reach a final settle¬ 
ment in the matters of difference between complainant and defend¬ 
ant; that the said paper is an entirety and all its clauses are inter¬ 
woven and interdependent. The language of paragraph 3 of said 
agreement shows that the minds of the parties to the agreement had 
not met in respect of the amount therein recited as due from de¬ 
fendant to complainant, but on the contrary said paragraph shows 
that the whole matter was left open not only for correction of erro¬ 
neous calculations but for the decision of a proposed arbitrator which 
decision was never rendered nor was any agreement ever afterwards 
made between complainant and defendant dispensing with said de¬ 
cision or fixing the said sum of $59,400.00 as being the correct 
amount due from defendant to complainant and defendant expressly 
denies any such amount is or ever was due from him to said com¬ 
plainant. 

9. He denies that the amount claimed to be due from defendant 
to complainant for sundry balances was ever made up by the parties 
or by S. J. McMahon or that from any account so made it appeared 
or was agreed that $1,242.17 was due from defendant to complain¬ 
ant. And defendant denies that any such sum is due from him to 
the complainant. 

10. He denies the averments of paragraph 10 of the Bill in so far 
as it is thereby claimed that any such sum even approxi- 

172 mately was to be paid complainant and that any balance is 
due from this defendant to the complainant. And he denies 
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that after the date of said agreement it was agreed between defendant 
and complainant that any commission w T as due from defendant to 
complainant, or that the sum of $3,565.51 was so due or that any 
agreement was made fixing the amount of extra compensation, or 
for expenses was ever made between complainant and defendant. 
On the contrary this defendant has always denied and does now deny 
that in respect of the so-called London deal any sum whatever 
whether for commissions, extra compensation, or expenses, is due 
from defendant to complainant. He asserts in paragraph 10 of the 
Bill that he sold patent for $25,000. He really got £3,000, or about 
$15,000, a serious blunder. 

11. He denies that he ever agreed with complainant that any 
share of proceeds of the London deal should be set off against the 
amount which the defendant claimed and still claims to be due him 
from complainant on account of certain Steele claims, or that the 
extra compensation claimed by complainant in respect of London 
deal should be set off against the defendant’s Steele claims and de¬ 
fendant denies that he ever said to the complainant that thereby de¬ 
fendant’s Steele claims were wiped out. 

Defendant denies that the complainant ever expended on account 
of foreign patents the sum of $300 or any other sum for which this 
defendant is responsible. He denies that he ever agreed that the 
sum so claimed to have been expended should be applied in settle¬ 
ment to defendant’s Steele claim-. 

12. For greater certainty the defendant refers to the 
173 original paper for the exact language of paragraph 6 of said 
paper of September 5, 1902, he denies that on account of said 
14th street deal he is indebted to said complainant and he calls the 
Court’s attention to the language of said paragraph as typical of the 
generally tentative and inconclusive character of said paper. 

13. This defendant denies that he received $1,000 of the partner¬ 
ship funds for private purpose and he denies that he ever acknowl¬ 
edged the same as required in paragraph 7 of said paper of Septem¬ 
ber 5, 1902, before it could become a charge, nor is he indebted to 
complainant on account thereof in the sum of $500 with interest 
from December 5, 1902, and denies that the sum of $815.00 as 
of June 1, 1902, was ever admitted or is now admitted by the de¬ 
fendant to be due the complainant on that account. 

14. He says that the sum of $1,190 rent of joint property referred 
to in said agreement was not unqualifiedly fixed thereby, but says 
that this defendant’s recognition of ultimate liability therefor was 
dependent upon the condition precedent, that the final adjustment 
and settlement of all matters of difference between the parties 
should be made and that the complainant should comply with his 
undertaking and defendant says that no such final agreement has 
ever been reached and that complainant has wholly failed to com¬ 
ply with the requirements of said agreement on his part to be per¬ 
formed. 

15. The provision as to the rent of the feed store was subject to 
the same conditions as the rent of joint property and defendant 
denies that any amount in respect thereof was ever afterwards settled 
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either by agreement of the parties or by the award of the 

174 persons referred to in said agreement to be $720.00 or any 
other sum, and defendant denies that any such sum is actually 

due from him to complainant on account of said rents. 

16. Answering the 16th paragraph of the Bill, this defendant says 
that the reference in said paper of September 5, 1902, to the $1,000 
check was wholly useless because all matters in respect of that check 
had been settled by enlarging the complainant’s interest to what is 
known as the Pitney property long prior to the date of said paper. 

17. Defendant denies that he is in anywise liable for the debt of 
Eva Straub referred to in said paragraph, and he denies that there 
is any indebtedness from said Straub to complainant. He further 
says that even if such indebtedness existed and defendant were liable 
therefor, recovery could not be had on account thereof in this pro¬ 
ceeding. Complainant’s remedy is plain and adequate at law. And 
defendant claims the benefit of this objection as if raised by de¬ 
murrer. And defendant expressly avers that he never agreed to pay 
any sum whatever on account of said indebtedness to complainant. 

18. Defendant denies that he is liable to complainant in respect of 
the $2,000 referred to in this paragraph and he again calls the 
Court’s attention to paragraph 13 of said paper of SeptemW 5, 
1902, as another demonstration of the inconclusive character of the 
said paper, and defendant expressly denies that it has ever been 
agreed by him that said sum was due from him to the complainant. 

19. Defendant denies that he ever agreed not to make any charge 
for his service in looking after the joint property, on the con- 

175 trary he has always claimed, and now claims that he is en¬ 
titled to just compensation for his services in that regard. He 

admits that the provision in said agreement in respect to said com¬ 
pensation is like all the other provisions of said agreement purely 
tentative and is without efficacy, no final agreement concerning all 
the matters of difference between the parties having been reached. 

20. The provision of paragraph 15 of the paper of September 5, 
1902, referred to in this paragraph and the comment and contention 
made in said paragraph are' interesting confirmations of defendant’s 
interpretation of said paper of June 5, 1902. It will be observed that 
complainant quotes the provision in said clause and expressly avers 
(which averments this defendant expressly admits) that said agree¬ 
ment did not result in a settlement of the various matters in dispute 
between the parties thereto, “and therefore has become inoperative 
and of no effect”. Defendant admits that said provision failed with 
the rest of the agreement. 

Defendant also denies the allegation in this same paragraph that 
there was no agreement that the rate of interest was to be reduced 
in 1898 (not 1899 as specified by complainant in this paragraph) 
and complainant afterwards refusing to carry out said agreement, 
defendant declined to sign the paper of September 5, 1902, until 
his rights under said reduction agreement were recognized, and de¬ 
fendant accepted the statement of complainant, who drew said paper, 
that said rights were recognized in paragraph three where he used 
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the language: ‘‘and subject to the right of either party to correct 
any errors in the calculations of interest or otherwise.” 

176 21. Defendant denies the averments of paragraph 21 of 
the Bill. Paragraph 16 of said agreement being referred to 

as another instance and illustration of the indefinite character of 
said agreement. 

22. The averments of this paragraph of the Bill again confirm 
defendant’s theory. From the defendant’s standpoint compliance 
by complainant with the provisions of paragraph 17 of said agree¬ 
ment was a controlling feature of the agreement and formed the 
principal inducement which led defendant to attempt to accomplish 
a settlement with complainant and defendant says that he has always 
prior to the bringing of this suit, been ready to perform in every 
respect, every provision on his part to be performed, provided the 
complainant would discharge his obligations, as therein set forth, 
but without any just cause for such failure, defendant says that 
complainant has wholly failed to perform the agreement contained 
in paragraph 17, or any other of the obligations contained in said 
agreement. Said paragraph 17 in terms declares that the provisions 
therein contained are subject to the settlement of all the foregoing 
matters. 

23. The provisions of said agreement in section 18 thereof are 
correctly quoted in paragraph 23 of the Bill and upon examina¬ 
tion thereof it will be at once seen that the said provisions are so 
indefinite especially in respect of the time of payment of the pro¬ 
posed notes, and of the aggregate amount to be thereby represented, 
that performance thereof could not possibly be specifically enforced 
because in its last analysis the provision simply means that if the 
parties to the agreement succeed in agreeing upon an aggregate sum 
and upon the length of time notes therefor are to run, they shall 

be given and defendant says that the parties have not in any- 

177 wise agreed upon any aggregate sum as due from defendant 
to complainant nor as to the time for which any notes given 

therefor shall run. 

24. It is apparent from the paragraph 19 of said agreement which 
is recited in paragraph 24 of the Bill that in this particular and im¬ 
portant matter as in all others there had been no meeting of the 
minds of the parties. This defendant’s compliance therewith is 
made dependent on advice of his counsel and defendant avers that 
his counsel has always advised him that under existing conditions 
the title should not be so placed. 

25. It is true that the said agreement which is erroneously desig¬ 
nated throughout the Bill as a settlement agreement, which it is 

* not in any sense, did not include certain balances of rents of the 
Berwick property in respect of which a controversy existed and still 
exists. Defendant denies that he applied these rents to his own use 
or that he is in anywise indebted to complainant on account thereof. 

26. It is also true that the said agreement did not include a note 
of the Berwick Supply Company in respect of which also con¬ 
troversies exist between the parties to this cause. Defendant denies 
that he was indebted to the complainant on account of said note or 

14—2804a 
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to, h. *!.•> >»«**“ “ 

amounted to $125.00. unqualifiedly offered to 

27. Defendant denies that l e h f ainan t or to execute 

convey the partnership ^ert^toth^^ ^P^ due frwn defend- 

notes and deeds of trust to I ' however , that defendant has con- 
ant to complainant. It » 1 ,^ t as he now does to the 

stantly expressed to the tompi< to haye R full accounting m 

178 Court, his absolutewillg ® nsaction between him and the 

tSrtss^£ss =—i & h ” 

of accomplishing any P ur P° s fJ* connection that he has always ob- 
Defendant further says in t aUem pted inclusion and com- 

jected and does now ° J j d par t n ership transaction of mat- 

mingling in this cause with the saidt pa ^ ^ defendan t has 

ters wholly foreign thereto in respe t that a large part 

different and recovered against him con- 

of what is sought by this pro g ted w hh the partnership trans- 

sists of alleged claims in claim against him. And this 

action, no one of which is no ‘ sum of $38,024.00 claimed by 

defendant says that as to a thereto ever existed, did not 

the complainant, the same, if any rig!at tii of this suit , a nd de- 

accrue within thr^ rars m«t^ thig ob j ection a s if raised by an 

express p'lea of the Stetute of Limitahons. ^ convinced that any 
Defendant further sa>s that ,. ff between complainant and 

adjustment of the^ maders^^““nS-ention of judicial pro- 
defendant otherwise than throi g^ appropriate, was impossible, 

cedings, at law, or in eqinD- J r Ji 1902, show that neither 
The very terms of said papw^of ^‘ ’"aiified concession to the 
party is willing to make th , e ^“^‘""atedlv offered to leave the 

° ther ’ Sment to members of‘the immediate family well quali- 

179 fled to perform such service. f para graph 28 of 

28. Defendant denies the allegations^ P^^P partner . 

the Bill and says that every o < . applied to the partnership 

ship property has been ^!“'^ e d t f iat 1 ^ e y sU m P collected by defendant 
business; and that it > amounted to $25,000 or anything near 

since September 6,1 , from the partnership property has 

that amount, or that the i ^ anv suc h sum and defendant 

aggregated oyer $9,000 a > converted, or is now converting to 

expressly denies that he . ■ id incom e and he says that the 

his own use a angle doh^ar HI - d of the Bill are wanton and 

532 £2 “ pr6,od “ 

the case in the mind of the c0 “” m . . para eraph 29 of the Bill. 

29. Defendant denies ^fXm are un^ tled partnership trans- 

30. Defendant admita ^ ttiere Me u^ nt cftn only be set- 

tied° by 'the'intervention of this Court, but he says that under the 
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guise of the settlement of such transactions the complainant is en¬ 
deavoring to use the process of this Court in equity for the collection 
of purely legal demands in respect of which his remedy at law is 
complete and adequate. Defendant further says that in this cause 
the controversy should be strictly limited to the adjudication of the 
matters of difference between complainant and defendant in respect 
of their partnership transaction and that in respect of all matters of 
difference not the subject of equitable adjudication, the com- 
180 plainant should be remitted to his remedy at law. 

So far as the Bill seeks specific performance of the paper 
of September 5,1902, defendant says that the paper is of so indefinite 
and tentative a character and it is so apparent that in respect of the 
matters therein referred to the minds of the parties have never finally 
met; that no contract really exists for which specific performance 
could be claimed and this defendant claims the same benefit of these 
objections as if raised by demurrer. 

Further answering he says that after elimination of the matters re¬ 
lating to individual transactions between the parties, all of which 
have either been settled or are barred hv limitations, the indebtedness 
on account of the partnership transaction from defendant to com¬ 
plainant is much less than the value of defendant’s interest in the 
partnership property, so that on the final accounting in respect of 
the partnership, the complainant will be fully protected. 

As complainant has seen fit to use an alleged copy of a letter from 
defendant to George E. Hamilton, by attaching it to his Bill, al¬ 
though making no reference to it in the Bill, defendant, while ob¬ 
jecting to said surreptitious use of part only of said correspondence, 
states: 

That said letter can only he read intelligently in connection with 
one that preceded it; that the first letter, written in an effort at com- * 

E romise, characterized complainant’s conduct severely, particularly 
is attempt to collect 7% compound interest from a younger brother 
without making any allowance for the latter’s work in erecting 
for the joint account, structures that cost over $50,000, coi- 
181 lecting rent from 27 tenants and managing in a profitable 
way all of said property for a period of over ten years, while 
complainant lived in a distant state; that complainant took offense 
at said letter, particularly a reference to the character of Shylock; 
that the morning after said paper of September 5, was signed, defend¬ 
ant, relying on complainant’s verbal promises, and anxious to undo 
the bad effect of the first letter, wrote the second; and he submits that 
this action speaks louder than words of his effort to smooth away all 
obstacles to a settlement of differences between them. 

«And having fully answered, this defendant prays to be hence dis¬ 
missed with his costs. 

CHARLES M. CAMPBELL. 

JOHN RIDOUT, 

For Deft. 

I, Charles M. Campbell, on oath say that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
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facts therein stated as of my personal knowledge are true, and that 
the facts therein stated on information and belief, I believe to be 
true. 

CHARLES M. CAMPBELL. 

Subscribed and sworn to before me this 28th day of May 1906. 

J. R. YOUNG, Clerk, 

By F. L. WILLIAMS, Ass’t Cl’k. 


182 Defendant’s Exhibit No. 1. 

This certifies that I hold the legal title to the following described 
real estate, to wit: Lot No. 40 Lanier Heights, lot 2, block 84, Co¬ 
lumbia Heights, S. half of lot 107 Eslin subdivision all in the City 
of Washington, in trust for myself and J. W. Campbell, said J. W. 
Campbell being the owner of the undivided one-half of each of said 
lots, he to furnish the money to pay for the same and I am to be 
charged and to account for interest on one-half of the entire sum, 
at the rate of 7% per annum, payable annually. 

Said J. W. Campbell and myself are to be each entitled to one-half 
the proceeds and profits arising from the sale or otherwise of any or 
all of said property and to be liable in equal shares for all losses. 
Said property or any part shall be sold at any time on the demand of 
either, provided that the one not so demanding shall have the refusal 
of the other’s interest. The amounts payable on said property are as 
follows: 

First tract cash.$6,906.18 


Trust .$3,875.00 

183 Defendant's Exhibit No. 2. 


This memorandum witnesseth that if C. M. Campbell or J. W. 
Campbell shall either of them advance to or for the firm of J. W. or 
C. M. Campbell any money, that on such sums, interest is to be paid 
from such date at the rate of 7% per annum, payable annually. 

May 11, 1892. 

C. M. CAMPBELL. 

J. W. CAMPBELL. 

This certifies that I hold the legal title to the following property 
in Washington, D. C., to wit: The undivided one-half of the north¬ 
east corner of 16th and Erie Streets, consisting of lots 3, 4, 5, 6 and 
7, block 17, Meridian Hill. 37,500 square feet, more or less, the 
northwest corner of 14th and Park Streets, known as the White Lot, 
supposed to contain 16,352 feet more or less; also the property on 
Water street, Georgetown, D. C., known as the Ficklin, Grunwell and 
Vanderworken warehouses and wharves; also the property on said 
street known as the Borden Mining Company property. Said J. W. 
Campbell and myself are to be each entitled to one-half the proceeds 
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or profits of the sale or otherwise of said property and to be liable in 
equal shares for all losses. Said property or any part shall be sold 
at any time on demand of either party, provided that the one not so 
demanding shall have the refusal of the other’s interest. We have 
this day settled between ourselves, possible errors excepted, all sums 
advanced by the firm of either member, except some sundry small 
items advanced bv and to C. M. Campbell. 

May 11, 1892/ 

Signed in Duplicate. 

C. M. CAMPBELL. 

J. W. CAMPBELL. 


184 Defendant’s Exhibit No. 3. 

List of Real Estate Jointly Owned by Chmles M. Campbell and 

James W. Campbell. 

Part of lot 1, in Samuel P. Brown’s subdivision of part of Pleasant 
Plains and Lamar’s outlet in the County of Washington, District 
of Columbia, as described in a deed from John W. Warner, trustee, 
et al., to Charles M. Campbell, dated April 9, 1892, and recorded in 
Liber 1705, folio 469, of the Land Records of the District of Colum¬ 
bia. 

Part of lot 2, in Samuel P. Brown’s subdivision of part of Pleasant 
Plains and Lamar’s outlet in the County of Washington, District 
of Columbia, as described in a deed from Asa B. Carpenter and wife, 
to Charles M. Campbell dated June 24, 1893, and recorded in liber 
1812 folio 372 of the Land Records of the District of Columbia. 

Part of square 1175 in the City of Washington, District of Colum¬ 
bia, known as the Borden Mining Company property and being the 
same described in a deed from Borden Mining Company to Charles 
M. Campbell dated February 2, 1892, and recorded in liber 1664, 
folio 12, of the Land Records of the District of Columbia. 

Parts of square 1175, in the City of Washington, District of Co¬ 
lumbia, being the parts of said square described in the following 
deeds: 

Alfred B. Grunwell and wife to Charles M. Campbell dated Janu¬ 
ary 9, 1892 and recorded in liber 1655, folio 70, of said Land 
Records. 

From Gilbert Vanderwerken and wife to Charles M. Camp- 

185 bell dated Jan. 9, 1892, and recorded in liber 1655, folio 66, 
of said Land Records. 

From Charles H. Fickling to Charles M. Campbell, dated January 
9, 1892, and recorded in liber 1644, folio 399, of said Land Records. 

Parts of lots 14, 15, 16, and 17, in square 1175, in the City of 
Washington, District of Columbia, as described in a deed from 
Thomas R. Jones, surviving trustee, to Charles M. Campbell, dated 
December 28, 1898, and recorded in liber 2371, folio 152, of the 
Land Records of the District of Columbia. 

The south half of lot 107, in Dennison and Leighton’s trustees’ 
subdivision of the tract* of land known as. the Eslin estate as per 
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plat recorded in Book County No. 6 page 6, in the Surveyor’s office 
of the District of Columbia, said lot being located in the County of 
Washington, District of Columbia. 

Lot 2, in Block 34 in John Sherman, trustee’s subdivision now 
known as Columbia Heights, in the County of Washington, District 
of Columbia. 

The east 40 feet front on Princeton street by the full depth of lot 
2, in Block 33, in said Columbia Heights in the County of Wash¬ 
ington, District of Columbia. 

An undivided one-half of two-thirds undivided of lots 3 to 7, both 
inclusive, in block 17 in Meridian Hill, in the County of Washing¬ 
ton, in said District. 

Note.— The title to these lots is vested of Record in William H. 
Walker and Charles M. Campbell, in trust for the contributors to the 
purchasers of the lot and the interest of these purchasers is repre¬ 
sented by what is known as syndicate certificates issued by the 
trustees. 


186 


Replication. 

Filed November 18, 1907. 


The complainant joins issue on the answer of the defendant herein 
filed. 

M. J. COLBERT, 

Sol’r for Complainant. 


Order Allowing Complainant to Withdraw Replication, &c. 

Filed December 3, 1909. 

* * * * * * * 

Upon consideration of the motion of defendants herein to strike 
out amended and supplemental bill filed herein on November 8, A. D. 
1909, by leave of Court endorsed thereon and without notice to de¬ 
fendants and it appearing that said amended and supplemental bill 
is duly sworn to, it is, by the Court, this 3rd day of December, A. D. 
1909, ordered that the complainant be allowed to withdraw his repli¬ 
cation and amend his bill as set out in the aforesaid amended and 
supplemental bill unless cause to the contrary be shown by the de¬ 
fendants on the 10th day of December, A. D. 1909, provided a copy 
of this order and of said amended and supplemental bill be served 
upon defendant Charles M. Campbell or his attorney of record on or 
before the 8th day of December, A. D. 1909. 

JOB BARNARD, Justice. 

187 Order Ratifying Order of December 3, 1909, &c. 

Filed December 22, 1909. 

******* 

Upon consideration of the amended and supplemental bill filed 
herein on, to wit, the eighth day of November, A. D. 1909, the order 
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endorsed thereon and the order and rule to show cause issued thereon 
on the third day of December, A. D. 1909, and said order and rule 
having been duly served and no sufficient cause to the contrary hav¬ 
ing been shown, it is, by the Court this 22d day of December, A. D. 
1909, ordered that the said last-mentioned order be and the same 
hereby is ratified and approved and the defendant, Charles M. Camp¬ 
bell, is allowed ten days from this day within which to answer said 
amended and supplemental bill. 

It further appearing to the Court that complainant is a non-resi¬ 
dent, he is hereby required within thirty days to file in this cause 
his undertaking with security to be approved by the Court for all 
costs and charges that may be adjudged against him on the final dis¬ 
position of the cause, or in lieu thereof to deposit in Court the sum 
of two hundred dollars. 

THOS. Hi. ANDERSON, Justice. 

We consent to the above. 

WM. HENRY WHITE, 

Attorney for Complainant. 

JOHN RIDOUT, 

Attorney for Defendants. 


188 Joinder of Issue. 

Piled January 11, 1910. 

******* 

The complainant hereby joins issue with the defendant, Charles 
M. Campbell, Charles M. Campbell, Trustee, Charles M. Campbell, 
President of National Hotel, Pauline Campbell, and the defendant. 
National Hotel. 

WM. HENRY WHITE, 
Attorney for Complainant. 

Order Setting Case Doum on Sufficiency of Plea. 

Filed January 11, 1910. 

******* 

The Clerk will please set down this case for hearing on the suf¬ 
ficiency of the plea of defendant Charles M. Campbell filed herein. 

WM. HENRY WHITE, 
Attorney for Complainant. 

John Ridout, Esquire, attorney for defendants: 

Take notice that the foregoing will be for hearing on the 14th day 
of January, A. D. 1910. 

WM. HENRY WHITE, 
Attorney for Complainant. 
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Service of copy 
1910. 


of the above accepted this 11th day of January, 

RIDOUT, 

Attorney for Defendants. 


Order Allowing Plea and Granting Leave to Amend. 

Filed February 25, 1910. 

3|C * ♦ ♦ ♦ * ^ 

This cause coming on to be heard upon the defendant's plea to 
the Amended and Supplemental Bill filed herein and after 
189 argument by Counsel on both sides having been duly consid¬ 
ered it is this 25th day of Feb’y 1910 adjudged and ordered 
that the said plea be and it is hereby allowed. It is further on the 
application of the Plaintiff ordered that he be and is hereby allowed 
until the second day of May 1910 to amend his pleadings as he may 
be advised, and the defendant is allowed twenty days after service of 
a copy of any such amended pleadings on his Counsel of record 

within which to plead to them as he may be advised. 

JOB BARNARD, Justice. 


Order Fixing Time for Taking Testimony, &c. 

Filed July 15, 1910. 

* * * * * * * 

Upon consideration of plaintiff's motion to extend time for taking 
testimony and for an order that the testimony be taken in open 
court, the said motion is, by the court, this 15th day of July, A. D. 
1910 allowed; and it is further ordered that the testimony inthe 
above entitled cause be taken orally in the presence of the court (Mr. 
Justice Stafford, counsel for all parties appearing consenting to 
same) and the time for taking said testimony is hereby fixed tor 

November 2nd, A. D., 1910. , . f 

It is further ordered that hearing on defendant s motion for the 
allowance of his plea be and the same is hereby continued until 

October 10th A D. 1910, to be then heard before the same justice. 
UctoDer ii/in ^ > wFNOFTJ, P STAFFORD. Justice. 


190 Order Allowing Filing of Amendment to Bill. 

Filed November 7,1910. 


Upon oral motion of counsel for complainant, leave is hereby this 
7th day of November, A. D. 1910, given to the complainant to file 
in said cause his second amendment to supplemental and amended 
bill designated as paragraphs 35%, 35% 35%, and it is further 
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ordered that he be allowed to amend his pleadings as set out in said 
paragraphs unless cause to the contrary be shown on or before the 
12th day of November, A. D. 1910; provided a copy thereof and a 
copy of this order be served upon counsel of record of defendants on 
or before the 8th day of November, A. D. 1910. 

ASHLEY M. GOULD, 

Justice. 


Second Amendment to Supplemental and Amended Bill . 

Filed November 7,1910. 

******* 

The complainant, by leave of court first had and obtained, files 
this, his second amendment to supplemental and amended bill here¬ 
tofore filed in the above-entitled cause, and respectfully shows unto 
the court as follows: 

At the end of paragraph 35 insert the following paragraphs num¬ 
bered 35%, 35% and 35%: 

35%. Complainant avers that the said finding and award 

191 is absolutely void at law and in equity in that its several find¬ 
ings and awards are not authorized, directed or contemplated 

in the said articles of agreement or submission. 

35%. Complainant avers that the arbitrators named in said ar¬ 
ticles of agreement or submission, in making said finding and award, 
exceeded the authority given to them in said articles of agreement 
or submission and failed to fulfill their duties and failed to make all 
of the findings and awards as required by said articles of agreement 
or submission, and that said finding and award is void at law and in 
equity. 

35%. Complainant avers that said finding and award is absolutely 
void at law and in equity in the following and in other particulars: 

(a). Paragraph 6 of said articles of agreement or submission di¬ 
rects the conveyance to said arbitrators of all the jointly owned real 
estate involved in this cause in this court, directed said arbitrators 
to manage and control said property and required them to 

make an accounting of all matters of receipts and expenditures, at 
the termination of the arbitration, and include said accounts in the 
final award”; 

conveyance was made by said defendant Charles M. Campbell to said 
arbitrators of a large part of the jointly owned real estate so involved, 
and the said arbitrators did undertake to manage and control said 
property, but said arbitrators did not make an accounting of all or 
any matters of receipts and expenditures at the termination of the 
arbitration or at any other time, and did not include said accounts 
in said final award, and did not account for said receipts and ex¬ 
penditures in any other manner whatsoever to complainant 

192 or any other person. 

(6). Paragraph 4 of said articles of agreement or submis- 
15—2804a 
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sion limited the power of said arbitrators to make a finding and 
award “on all matters of difference between the parties,” complain¬ 
ant and defendant Hilaries M. Campbell. Said arbitrators, however, 
notwithstanding said limitation, and in violation thereof, and ex¬ 
ceeding their authority and power thereunder, attempted in said al¬ 
leged finding and award to “find and hold” that complainant and 
defendant Charles M. Campbell did not own jointly an undivided 
two-thirds interest in certain property located at the northeast corner 
of Sixteenth and Erie Streets, Washington, D. C., but on the con¬ 
trary that complainant owned an undivided one-third interest and 
defendant Charles M. uampbell another undivided one-third interest 
in said property. Complainant says that complainant and defend¬ 
ant Charles M." Campbell did own jointly an undivided two-thirds 
interest in said property and did not each own severally an undivided 
one-third interest therein as found by said arbitrators; that in his 
original bill tiled in this cause complainant alleged that said property 
was so jointly owned; that in his answer to said original bill defend¬ 
ant Charles M. Campbell admitted that said property was so jointly 
owned; that complainant and defendant Charles M. Campbell sub¬ 
mitted to said arbitrators their several claims and matters in dispute, 
which said written claims are attached to and made a part of the find¬ 
ing and award of said arbitrators; that in said written claims neither 
complainant -or defendant Charles M. Campbell made any claim or 
assertion that said property was owned in severalty by them, 
193 or was not owned jointly by them, nor was anything said in 
said claims as to the ownership of said px^xiy, and no claim 
was ever made to said arbitrators by either complainant or defendant 
Charles M. Campbell with knowledge of complainant that said prop¬ 
erty was not owned jointly by complainant and defendant Charles M. 
Campbell; and that at no time was the ownership of said property in 
any manner ever made, nor was said ownership ever in anywise a 
matter of difference between the parties, complainant and defendant 
Charles M. oampbell. 

(c). Complainant avers that the real estate described in para¬ 
graph 5 of the award and therein directed to be conveyed to defend¬ 
ant Charles M. Campbell was part of the real estate owned jointly 
by complainant and defendant Charles M. Campbell, and which was 
conveyed under authority of the articles of agreement or submission 
to the" arbitrators; that this is alleged by complainant in the original 
bill and admitted by said defendant in his answer thereto, and neither 
of them have ever in any manner whatsoever questioned that fact of 
joint ownership before said arbitrators or in any other manner ; and 
that defendant Charles M. Campbell never claimed to own said de¬ 
scribed real estate except as jointly with complainant. The finding 
in paragraph 1 of said award that defendant Charles M. Campbell is 
indebted to complainant in the sum of $47,725.33; in paragraph 2 
that defendant Charles M. Campbell’s equity in the jointly owned 
property is of greater value than that sum; in paragraph 3 that 

“the amount found to be due from Charles M. Campbell to James 
W. Campbell, shall be liquidated and paid by the conveyance to 




December 19, 1914.—Appeal Bond approved and filed. 


Assignments of Error. 

Filed January 29, 1915. 

******* 

!The Court erred as follows: 

1 . 

In overruling the demurrer to the Bill. 

9 2 . 

In holding that the Amended pleadings of Plaintiff stated facts 
ficient, if true, to justify a decree vacating the award pleaded by 
’endants Charles M. Campbell. 

3. 

In holding that the Agreement of September 5th 1902 was on its 
;e an operative and binding agreement. 

4. 

In refusing to hold that the adjudication in Ohio made part of 
fendant Charles M. Campbell’s supplemental answer filed January 
st, 1913 was a final adjudication of the validity of the award and 
3 ar to plaintiff’s right to recover. 

5. 

In overruling Charles M. Campbell’s motion to allow plea. 



1|%. Complainant’s Exhibit No. 1. 

2. Demurrer filed Nov. 7, 1905. 

3. Order overruling demurrer May 3rd, 1906. 

4. Amended and Supplemental Bill filed Nov. 8, 1909. 

5. Plea of Charles M. Campbell filed December 28th, 1909 

6. Exhibit to said Plea filed December 28th, 1909. 

7. Answer of Charles M. Campbell filed December 28th, 1909. 

8. Answer of defendant Pauline Campbell filed Dec. 28th 19 
9 Answer of defendant Charles M. Campbell, Trustee filed 

cember 28th, 1909. 

10. Answer of defendant Charles M. Campbell, President fi 
December 28, 1909. 

11. Answer of defendant National Hotel filed December 28 19 

12. Opinion of Barnard J. filed Feb. 23, 1910. 

13. Amended and Supplemental Bill filed May 2, 1910. 

14. Answer of Charles M. Campbell filed May 21 1910 

15. Answer of National Hotel filed May 21, 191o! 

16. Answer of Pauline Campbell filed May 21, 1910. 

17. Answer of C. M. Campbell, Trustee, filed May 21, 1910 

18. Answer of C. M. Campbell, Pres’d’t, filed May 21 1910 

19. Answer of Fred. S. Campbell, filed July 19, 1910. ’ 

20. Answer of William A. Campbell, filed Sept. 26, 1910. 

21. Motion to allow plea filed July 8, 1910. 

22 ‘ ^oi e o ovemilin £ motion to allow * plea filed Oct. 1 

168 23. Decree vacating award filed December 15, 1911 

or r, ? 4 * ?t ecr ? e sustainin S agreement of Sept. 5, 1902. " 

of* X£-T, aJlow J n £ 0hio Record to be filed Jan. 24, 1913. 

26. Ohio Record filed Jan. 28, 1913. 

27. Leave to file Supplemental answer Jan. 31, 1913. 

28. Opinion of Barnard J. Mav 7, 1913. 

29. Decree, Nov. 25, 1914. 
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bdivision of part of Mount Pleasant and Pleasant Plains, now 
lown as Columbia Heights. 

4. That a lien is hereby declared in favor of complainant upon 
ch of the following mentioned tracts of land, together with all of 
e improvements, rights, ways, easements and appurtenances thereto 
longing and appertaining, situate in the District of Columbia, for 
ch of the several amounts set out in each case, which said liens are 
reby further declared to be subject only to debts or obligations to 
rsons not parties hereto and which were secured by incumbrances 
record prior to the service of process in this case and to renewals of 
ch debts or obligations, that is to say: 

(а) A lien for one-half of the sum of Twenty-nine Thousand, 
ght Hundred Ninety-three Dollars and Ninety-seven Cents 
29,893.97) with interest at six per centum per annum from Janu- 
j 1, 1908, upon the undivided one-half interest of the defendant, 
arles M. Campbell, in the “Borden Tract,” hereinbefore referred 
and more particularly described, and a lien upon the undivided 
e-half interest of defendant, Charles M. Campbell, in the real 
ate known as the “Gilbert Warehouse and Wharf,” the “Pickling, 

Vanderwerken and Grunwell Warehouses and Wharves” and 
2 the “Berwick Corner,” as said several properties are more par¬ 
ticularly hereinbefore described, for any deficit which may 
nain of said one-half of said sum of Twenty-nine Thousand, Eight 
mdred Ninety-three Dollars and Ninety-seven Cents ($29,893.97) 
;h interest upon a sale of the undivided one-half interest of the 
'endant, Charles M. Campbell, in said “Borden Tract.” 

(б) A lien for the sum of One Hundred Forty-nine Thousand, 
ren Hundred Forty-six Dollars ($149,746.00) with interest from 
>ruary 1, 1914, and costs, upon the undivided one-half interest of 
j defendant, Charles M. Campbell, in the “Gilbert Warehouse and 
larf,” the “Fickling, Vanderwerken and Grunwell Warehouses 
1 Wharves” and the “Berwick Corner,” as the same are hereinbe- 
e more particularly described, and upon all of the right, title and 
erest of the defendant, Charles M. Campbell, in “Lot 2,” as the 
ae is hereinbefore more particularly described, for the sum of 
ur Thousand, Two Hundred Ninety-six Dollars and Thirty-two 
its ($4,296.32) with interest from February 1, 1914, and for the 
lainder of the aforesaid sum of One Hundred Forty-nine Thou- 
d, Seven Hundred Forty-six Dollars ($149,746.00) with interest 
aforesaid left after deducting said sum of Four Thousand, Two 
ndred Ninety-six Dollars and Thirty-two Cents ($4,296.32). 

>. That the defendants, William A. Campbell and Fred S. Camp- 
1, be and they hereby are directed to convey, forthwith, in fee 
iple, with special warranty, each and every of the aforementioned 
l described tracts of land, excepting only the property referred to 
‘Lot 2,” as the same are hereinbefore more particularly described, 
an undivided one-half interest therein to the complainant, 

! James W. Campbell, and the remaining undivided one-half 
interest therein to William Henry White and John Ridout, 
stees, hereinafter appointed in and upon the trusts hereinafter 


13—2804a 
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named; and that in default of their making such conveyance, the 

this decree shall operate as such conveyance. , . . 

6 That Tyler & Rutherford, Incorporated, the agents who ha 
been and are collecting the rents of the above described Partners i 
property, be and they hereby are authorized and directed to pay ov< 
to the complainant all moneys in their hands received from tl 
rents and income of said property and that one-half of the money < 
turned over to the complainant be credited upon the aforementiomj 
sum of One Hundred Forty-nine Thousand, Seven Hundred Fort- 

S1X 7 D S the real estate mentioned and described in the procee* 
ines herein to wit, the undivided one-half interest of the defendan 
Charles M. Campbell, in the “Borden Tract,” hereinbefore refem 
to and more particularly described, be sold; that the undivided on 
half interest of defendant, Charles M. Campbell, in said Gilbe 
Warehouse and Wharf,” the “Fickling, \ anderwerken and Gru 
well Warehouses and Wharves” and the “Berwick Corner besa 
subject to incumbrances and liens of record as of September-6.,190 
or renewals thereof; that “Lot 2” and all of the right. title ap 
interest therein of defendant, Charles M. Campbell, be sold free ar 
clear of all rights of dower or other right title or mterestof defete 
ant, Pauline Campbell, therein; that William Henry White ar 
John Ridout be and they hereby are appointed trustees to make sa 
sale, giving bond in the penalty of Ten Thousand Holla, 

($10 000.00), and that the advertisement of said sale be ma« 
164 in the Evening Star newspaper and that the provisions 
Equity Rule 72 be in all respects complied with. 

8 That in aid of execution of this decree, this cause be and it 
hereby referred to the Auditor of the court with the following l 

struc ionS). ascertain ag near i y as may be done and report the sevei 

and aggregate sums of money belonging to the partnership of Jam 
W. and Charles M. Campbell which were converted by defendar 

Charles M. Campbell, to his own use. 

/ //, x 0 follow such partnership funds, so far as may be dot 

and report in what property said funds or the proceeds there 
are now invested and the names of the persons in whom apparel 
title or ownership is now held, except only bona-fide purchase 
for value and without of the conversion of the said fun 

bv defendant, Charles M. Campbell. ' 

y (c) To require of defendant, Charles M. Campbell, an accounts 
of the disposition of said funds in so far as it may be necessary i 

the purposes of this reference. , 

9. That the petition and supplementary petition of Charles . 
Campbell filed herein setting up certain proceedings in the Guerns 
County Court of Common Pleas of Ohio between the complains 
and defendant, Charles M. Campbell, as a bar to this proceeding ^ 
and the same hereby are denied and the plea of said defends. 
Charles M. Campbell, setting forth said proceedings m said Court 
Common Pleas, as a bar to these proceedings is hereby oveiTuled. 

10. This decree is without prejudice as to the rights of the part 


1 
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Together with all wharf and water rights, drains, ways, privileges 
and appurtenances thereto belonging. Subject to conditions of lease 
dated October 31, 1877, to William H. Tenney and others, trading 
as William H. Tenney and Son, and also subject to the reservation 
in the deed from John Davidson for the use of the tail-race therein 
described. 

(6) The “Gilbert Warehouse and Wharf” is described as parts of 
lots fourteen (14), fifteen (15) and seventeen (17) and all of six¬ 
teen (16), Square eleven hundred and seventy-five (1175), Wash¬ 
ington, D. C., more particularly described as follows: 

Beginning for the same at a point five (5) feet six (6) inches east 
of the west line of said lot fourteen (14) ; thence westwardly on “K” 
(or Water) Street 93' 1", more or less, to a point 19' 7" west of the 
east line of said lot seventeen (17); thence southerly in a parallel 
line to said west line to the channel of the Potomac River; thence 
easterly along the said channel to intersect a line drawn southerly 
and parallel with the east line of said lot fifteen (15); thence four¬ 
teen (14) feet west of a line drawn southerly from point of begin¬ 
ning; thence northerly to a point seventy-six (76) feet south of “K” 
Street; thence southeasterly fourteen (14) feet; thence northerly 
seventy-six (76) feet to the place of beginning, including all rights 
of way, wharf privileges, water rights, privileges and appurtenances. 

(c) The “Fickling, Vanderwerken and Grunwell Warehouses and 
Wharves” is described as parts of lots nineteen (19) and twenty-one 
(21) and all of lot twenty (20) in Square eleven hundred and 
seventy-five (1175) more particularly described as follows: 

Beginning at a point in the south line of Water or “K” Street 
opposite the centre of Cecil Alley; thence along said south line of 
“K” Street westwardly 85 03/100 feet, more or less, to the Northwest 
corner of the warehouse known as 2238 “K” St. N. W., thence south- 
westwardly with the west line of said warehouse to its southwest cor¬ 
ner; thence southwardly parallel with the southern prolongation of 
a line running through the center of said Cecil Alley, to the channel 
of the Potomac River; thence eastwardly with said channel to inter¬ 
sect a line drawn south and with the center line of said Cecil Alley; 
thence north along said last mentioned line to “K” Street and the 
place of beginning. 

Together with all water and wharf rights, and ways of in- 
161 gress and egress and party walls, and privileges and appur¬ 
tenances. 

( d) The “Berwick Corner” is described as follows: 

Lots three hundred and eighty-five (385) and three hundred and 
eighty-six (386) in Charles M. Campbell’s subdivision of part of lots 
one (1) and two (2) in S. P. Brown’s subdivision of part of Mount 
Pleasant and Pleasant Plains, as said first named subdivision is 
recorded in the office of the Surveyor of the District of Columbia, in 
County Book 14, page 24, said premises being known as the Berwick 
Corner. 

( e ) “Lot 2” is described as follows: 

Lot two (2), block thirty-four (34), in John Sherman, Trustee’s 
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day of November, A. D. 1914, adjudged, ordered and decreed, as fol¬ 
lows: 

1. That all of the exceptions filed herein to the report of the 
Auditor of the court, duly filed herein, be and they hereby are over¬ 
ruled and that the said report of the Auditor of the court be and 
the same hereby is approved and confirmed. 

2. That the defendant, Charles M. Campbell, is indebted to the 
complainant, James W. Campbell, in the full sum of One Hundred 
Forty-nine Thousand, Seven Hundred Forty-six Dollars ($149,- 
746.00) with interest at six per centum per annum from February 1, 
1914; that a considerable part of said indebtedness is for moneys 

belonging to the partnership existing between complainant 

159 and defendant, Charles M. Campbell, which moneys were 
converted by defendant, Charles M. Campbell, to his own use; 

that the complainant recover from the defendant, Charles M. Camp¬ 
bell, the aforesaid sum of One Hundred Forty-nine Thousand, Seven 
Hundred Forty-six Dollars ($149,746.00) with interest at six per 
centum per annum from February 1, 1914, together with the costs 
of this suit to be taxed by the Clerk; and that the complainant have 
execution therefor as at law, against the defendant, Charles M. Camp¬ 
bell. 

3. That the several pieces or parcels of land herein mentioned as 
the ‘‘Borden Tract,” the “Gilbert Warehouse and Wharf,” the “Fick- 
ling, Vanderwerken and Grunwell Warehouses and Wharves,” the 
“Berwick Corner,” and “Lot 2,” are those several pieces or parcels of 
land, situate in the District of Columbia, which are more particu- 
larlv described as follows: 

(a) The “Borden Tract” is described as and being those parts of 
Square numbered eleven hundred and eighty-two (1182) and eleven 
hundred and seventy-nine (1179) more particularly described as 
follows: 

First tract, being part of Square eleven hundred and eighty-two 
(1182): beginning on the south line of the Chesapeake and Ohio 
Canal at the east line of the Aqueduct Bridge; thence easterly along 
the line of said canal to the line between lots four (4) and five (5); 
thence southerly along said line to Water Street; thence westerly 
along the north line of Water Street to the Aqueduct Bridge; thence 
along said bridge and the west line of what was Lingen Street to the 
beginning, containing 5,606 square feet. 

Also part of Square eleven hundred and seventy-nine (1179): 
beginning on the line between lots three (3) and four (4) on the 
north side of Water Street; thence southerly along said line pro¬ 
jected to the channel of the Potomac River; thence westerly along 
the said channel of the Potomac River to the Aqueduct Bridge; 
thence northerly along the line of said bridge to the south line of 
Water Street; thence easterly along the south line of Water Street 
to the beginning, except sixty (60) feet off the west end thereof con¬ 
veyed to the Potomac Boat Club, containing about 24,565 square 
feet, reference being had to the record for verification, all 

160 of said described property being known as the Borden Mining 
Company property. 
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James W. Campbell in fee to be held and enjoyed by the said James 
W. Campbell in severalty, of a sufficient amount of the real estate 
owned jointly”; 

194 and the further award in paragraph 4 thereof that the prop- 

erty therein described shall he so conveyed to said James W. 
Campbell, which said last described property is part but not all of 
the said property so jointly owned, leaves, as matter of law, the real 
estate not so included in said paragraph 4 as property which still 
is jointly owned by complainant and defendant Charles M. Camp¬ 
bell; that said real estate described in paragraph 5 and therein 
awarded to defendant Charles M. Campbell is part of the jointly 
owned real estate not included in and directed to be conveyed to 
complainant by paragraph 4; and that the award in said paragraph 
5 of said property therein described to defendant Charles M. Camp¬ 
bell is not authorized, directed or contemplated by said articles of 
agreement or submission, is the depriving of complainant of his 
valuable one-half undivided interest in said propertv without au¬ 
thority of law or due process of law and without consideration and 
said award is, therefore, void at law and in equity. 

avers that said articles of agreement 
or submission further limited the authority of said arbitrators to 
equitable and legal claims which the complainant and defendant 
Charles M. Campbell might, have as against each other: that in 
arriving at the balance due from Charles M. Campbell to complain- 

, co ™ r ’ la l nant . w « s charged noth $1(3.000 hv said arbitrators 
which they found to be due from complainant to defendant Charles 
M Campbell upon the latter’s claim known by the parties as claim 
on b rankfort chair stock, which said claim complainant savs was 
neither legal -or equitable and was therefore not within the terms 

ioc of . sa ,',^ Emission. The facts in relation to said claim are 
19o as follows: 

t * ou . Co ™P lainant an <* one Martin owned stock in the Frank- 
fort Chair Company of Cincinnati, Ohio. One Ford owned two 
hundred shares of said stock which Martin was anxious to buy and 
proposed that complainant buy the stock and agreed to purchase 

f^ hU ^ d i Sha ^ there b°n at m per share - Complainant and de¬ 
fendant, Charles M. Campbell, agreed to trade stock which they jointly 

owned in the Armat Motion Picture Company to Ford ‘for said 

two hundred shares of said stock in the Frankfort Chair Company 

but defendant Charles M. Campbell, without knowledge of P com- 

plainant, transferred shares of stock in the Armat Motion Picture 

Company which he owned individually to said Ford in exchange 

for said two hundred^ shares in the Frankfort Chair Company. 

When defendant Charles M. Campbell attempted to have said two 

5 hares trans £ rred ll P° n the books of the latter company 
said Martin, as an officer of said company refused to make said 
transfer, and by appropriate legal proceedings in Kentucky, in the 
court havmg junsdiction of said corporation, enjoined the transfer 

*5° *? undre n shar( f rtock ^om said Ford to defendant 
Charles M. Campbell. Later defendant Charles M. Campbell sued 
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the Frankfort Chair Company at Cincinnati, Ohio, for conversion 
of said stock, but thereafter dismissed said suit. . . 

(e). Paragraph 4 of said articles of agreement or submission 
limited the power of said arbitrators to make a finding and award 
“on all matters of difference between the parties,” complainant and 
defendant Chares M. Campbell. Said arbitrators, however, notwith¬ 
standing said limitation, and in violation thereof, and ex- 

196 ceeding their power and authority thereunder,'allowed to de¬ 
fendant Charles M. Campbell and charged as against com¬ 
plainant many thousands of dollars upon an alleged claim of said 
defendant against complainant known by all of the parties as the 
Steele claim, and refused to allow complainant any sum whatsoever 
as against said defendant upon what was known by the parties as 
the London deal. Complainant avers that under the settlement 
agreement entered into by and between the complainant and said 
defendant dated September 5-6, 1902, which said agreement was 
made a part of the original bill filed in this cause, complainant and 
said defendant agreed that complainant’s claim on said London deal 
and defendant Charles M. Campbell’s claim on said Steele claim 
should be set off as against each other and both cancelled, which 
was done, and that neither of said claims was at the time of said 
submission, nor thereafter at any time, a matter of difference be¬ 
tween said parties. 

(/). Complainant avers that said arbitrators failed to allow com¬ 
plainant anything whatsoever in relation to his interest in United 
States letters patent of one Frost and one JStewart, although under 
three contracts dated December 20, 1895, March 25, 1897, and 
September 10, 1898, complainant was and still is entitled to fifteen 
per cent, of the consideration paid by the Armat Company for stock 
sold by defendant Charles M. Campbell to said company, which 
said fifteen per cent, amounts to a large sum, to wit, many thousands 
of dollars. 

(g). Complainant avers that in said settlement agreement of 
September 5-6, 1902, many matters therein mentioned and 

197 referred to and in correspondence between complainant and 
defendant Charles M. Campbell, all of which matters were 

considered by said arbitrators, were adjusted between complainant 
and defendant Charles M. Campbell, and such matters were not 
matters of difference between them, and said arbitrators had no au¬ 
thority or power in relation thereto, but that in excess of their au¬ 
thority under said submission said arbitrators undertook to and did 
attempt to take jurisdiction of said matters and did make findings 
and awards thereon, and did charge as against complainant many 
thousands of dollars by reason of said findings to the great injury 
of this complainant. 

JAMES W. CAMPBELL, 

By WM. HENRY WHITE, Attorney. 
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Memoranda. 

• 

December 8, 1910.—Depositions of plaintiff and witnesses Fred 
S. Campbell and Joseph W. Campbell, on behalf of plaintiff, and 
defendants Fred S. Campbell and Charles M. Campbell, on behalf 
of defendants, all taken in open court before Mr. Justice Stafford 
on December 5th and 6th, 1910, by Percy E. Budlong, Examiner 
in Chancery, containing 120 typewritten pages, filed. 

April 6, 1911.—Depositions of plaintiff and defendants 
198 Fred S. Campbell and Charles M. Campbell taken in open 
court before Mr, Justice Stafford on April 5, 1911, by Percy 
E. Budlong, Examiner in Chancery, containing 64 typewritten 
pages, filed. 


Order Denying Complainant's Oral Application to Amend. 

Filed December 15, 1911. 

******* 

At the hearing of this cause an oral motion was made by com¬ 
plainant, through his counsel, to further amend his pleadings so 
as to allege in substance that the arbitrators did not sign the award 
at the same time nor in the presence of each other, which said oral 
application was by the Court then and there refused, and it appear¬ 
ing from examination of the record that no formal written order 
has been passed by the Court denying said application, it is, by the 
Court, this 15th day of December, A. D. 1911, ordered that the said 
application be and the same hereby is refused now for then 

WENDELL P. STAFFORD, Justice. 

199 Memoranda. 

June 5, 1912.—Deposition of plaintiff taken May 29, 1912, before 
J. A. Lynham, Examiner in Chancery, and containing 33 type¬ 
written pages, filed. 

August 19, 1912.—Deposition of defendant William A. Campbell, 
filed. 

September 7, 1912.—Deposition of plaintiff taken September 3, 
1912, before J. H. Kraemer, Notary Public, and containing 41 type¬ 
written pages of testimony in narrative form with 77 exhibits, filed. 


Motion to Refer Cause to Auditor. 

Filed September 10,1912. 

******* 

And now comes complainant, by his counsel, and moves the Court 
to pass an order in the above entitled cause referring said cause to 
the Auditor of the Court to state the account between the complain- 
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ant and the defendant, Charles M. Campbell, with such direc¬ 
tion to be contained in said order as to the Court may seem 


proper. 


WM. HENRY WHITE, 
Attorney for Complainant. 


Mr. John Ridout, attorney for defendant Charles M. Campbell: 

Please take notice that I will call the above motion to the attention 
of the Court on Friday, September 13th, 1912, at 10:00 A. M., or as 
soon thereafter as counsel may be heard. 

WM. HENRY WHITE, 
Attorney for Complainant. 


Service of 
A. D., 1912. 


the above acknowledged this 10th day of September, 

JNO. RIDOUT, 

Attorney for Defendant Charles M. Campbell. 


Order Continuing Cause, See. 

Filed September 13, 1912. 

******* 

The motion of complainant to refer this cause to the Auditor, 
coming on to be heard, it is this 13th day of September, A. D. 1912 
ordered that said motion be and the same hereby is continued to 
October 4th A. D. 1912, for healing before Mr. Justice Barnard. 

WENDELL P. STAFFORD, 

Justice. 


201 


Memorandum. 



October 7, 1912.—Depositions taken before Ralph D. Quin ter, 
Examiner in Chancery, as follows: of witness Fred S. Campbell and 
Charles M. Campbell on June 15, 1912, on behalf of defendants, 
containing 54 typewritten pages; of the defendant Charles M. Camp¬ 
bell on September 25th, September 30th and October 1, 1912, con¬ 
taining 61 typewritten pages; and of the defendant Fred S. Campbell 
on October 1,1912, containing 13 typewritten pages, filed. 


Petition for Leave to File Supplemental Answer. 

I 

Filed December 24,1912. 

******* 

The Petition of the defendant Charles M. Campbell respectfully 
represents: ^ 

That on Feb. 16 1909 the Plaintiff filed in the Court of Common 
Pleas for Guernsey County, Ohio, a Court of General jurisdiction, a 


■ 
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Petition for Judgment upon two notes called under Ohio practice 
Cognovit notes and recovered an ex parte judgment thereon. 

2 . 

That thereafter this defendant filed in said Cause his petition 
setting forth as a bar to any recovery on said notes and as a 
202 complete release and discharge of all liability thereunder, an 
arbitration award under an arbitration agreement being the 
same agreement and award pleaded herein on the 28th day of De¬ 
cember 1909. 

3 . 

Thereupon the Plaintiff by appropriate pleading under the Ohio 
practice set up the invalidity of the award on substantially the same 
grounds which under the various amendments to the Bill herein 
have been set up in this Cause. 


Upon the issues thus raised voluminous proof was taken and on 
the 21st day of January 1911 a judgment was entered by said Com¬ 
mon Pleas Court sustaining the award, adjudging it to be valid and 
operative and that thereby the notes sued on had been fully satisfied 
and released and belonged to this defendant. 

5. 

The said notes are two of the notes which are included in ascer¬ 
taining the amount set forth in paragraph — of the paper of Septem¬ 
ber 5, 1902 referred to in these proceedings. 

6 . 

That from said judgment the Plaintiff appealed to the Circuit 
Court for the appropriate Circuit and that Court after full hearing 
recently announced its decision and entered its Judgment affirming 
in all things the said Judgment of said Common Pleas Court. 

203 7. 

Defendant avers that under the 4th Article of the Amendments 
to the Constitution the said Judgments are entitled to like full faith 
and credit in this Cause as is accorded them in the State of Ohio 
and this defendant claims the benefit thereof. 

8 . 

This defendant is advised and avers that the jurisdiction over the 
subject matter of said Award was first obtained by said Ohio Court 
and that its decision though rendered later than the decision upon 
said award rendered in this Cause is, in contemplation of law, and 
under the settled doctrine on the subject superior and paramount to 
the decision in this cause and that the legal effect of the Ohio de¬ 
cision and Judgment is to establish said award here and in this 
Cause. 





120 


CHARLES M. CAMPBELL ET AL. VS. 


9 . 

That under the terms and provisions of said award its express 
effect is to end this Cause and to leave the Plaintiff to his remedies 
under said award and to those only. 

Wherefore this defendant says that he is entitled to a decree dis- 
. missing the Bills herein at the Cost of the Plaintiff and he accord¬ 
ingly prays to be hence dismissed with his costs. He also prays 
that this petition may stand and be taken as and for his supplemental 
answer to the Bills herein, or that he may have leave to file such a 
Supplemental answer herein. 

CHARLES M. CAMPBELL. 

204 I do solemnly swear that I have read the foregoing petition 
by me subscribed and know the contents thereof, that the 
facts therein stated upon my personal knowledge are true and the 
facts therein stated upon information and belief I believe to be true. 

CHARLES M. CAMPBELL. 


Subscribed and sworn to before me this 24th day of December 
1912. 

J. R. YOUNG, Clerk , 

By J. A. C. PALMER, Ass’t Clerk. 


Answer of Plaintiff to Petition of Charles M. Campbell . 

Filed January 22, 1913. 

******* 

The answer of plaintiff to the petition of defendant Charles M. 
Campbell made by plaintiff’s attorney, William Henry White, for 
the reason that the plaintiff is in California, respectfully represents: 

1. He admits the allegation of paragraph 1, except he is unable 
to verify, the date of the tiling of the suit. 

2. The allegations of paragraph 2 are admitted, except in so far 
as they are otherwise stated in the copies of the opinions of Judge 
McGinnis and Judge Metcalf, attached hereto and made a part 
hereof. 

3. The allegations of paragraph 3 are denied, and the facts as to 

the pleadings are set out fully in the above mentioned 
205 opinions. 

4. The allegations of paragraph 4 are denied, and the facts 
are fully stated in said opinions. 

5. The allegations of paragraph 5 are admitted. 

6. The allegations of paragraph (5 are admitted, except in so far 
as they are contrary to the said opinion of Judge Metcalf. 

7. The allegations of paragraph 7 are mere conclusions of law, 
are immaterial and it is not necessary to make answer thereto. 

8. The plaintiff is unable to answer the allegations of paragraph 8 
for the reason that the dates of the proceedings in the Ohio court 
relating to the award are not given in the petition, and plaintiff's 
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counsel believes and therefore avers that the said award was first 
attacked by appropriate pleadings in this case in the Supreme Court 
of the District of Columbia. The other allegations of paragraph 8 
are matters of opinion as to the law, are immaterial and do not re¬ 
quire an answer. 

9. The allegations of paragraph 9 are conclusions of law and have 
been decided against defendant’s contentions by this court. 

Further answering the petition plaintiff says that defendant 
Charles M. Campbell and his attorney had full knowledge of all of 
the facts alleged at the time they occurred; that a decree was duly 
passed bv Mr. Justice Stafford vacating the award; that thereafter 
a further decree was passed by Mr. Justice Barnard referring the 
case to the Auditor, and that between the dates of said decrees many 
hundreds of pages of testimony were taken at great expense; 

206 that in taking the testimony in open court plaintiff was re¬ 
quired to make a trip from California to Washington, and 

that in taking the subsequent testimony plaintiff was required to 
' make another trip from California to Washington, both at great 

expense. . . 

Plaintiff further says that the pleadings, issue and decision m 
and by the Ohio court limited the question there for consideration 
to the single one as to whether or not the award was absolutely void, 
and that the court expressly decided that no question was involved 
which might be raised by proceedings in equity to attack the validity 
of the award for fraud or other ground which made the award 
voidable; that the decision of the lower court was expressly that 
if the proceeding was one in which the award was attacked in 
equity he would set aside the award, and in rendering the oral 
opinion used the following language in relation to the failure of 
the arbitrators to state the rent account which is impleaded in this 

cause i— 

“I would like to do it just for that thing, for that one thing, I 
would like to do it. I believe it ought to be done in a direct attack 
when the question is properly raised, but the rule is that fraud makes 

it voidable and not void.” . 

Plaintiff has attached hereto and asks to be read as a part hereof 

a copv of the oral opinion rendered by Judge McGinnis in the Ohio 
case referred to in the petition, and a copy of the opinion of Judge . 
Metcalf rendered upon the appeal of said cause likewise referred to 

in the petition. e 

Plaintiff further shows to the court that after the reference of 

this cause to the Auditor the case was there taken up, plaintiff again 
came to Washington at great expense and hundreds of pages 

207 of testimony were taken at session after session before the 
Auditor, and that all of the plaintiff’s and defendant’s testi- 

mony has been closed. JAMES W. CAMPBELL, 

By WM. HENRY WHITE, Attorney. 


16—2804a 
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District of Columbia, ss: 

William Henry White being first duly sworn upon oath deposes 
and says that he has read the foregoing and annexed answer to 
petition by him subscribed in the name of plaintiff by him as at¬ 
torney; that the facts therein stated of his own personal knowledge 
are true and those stated upon information and belief he believes 
to be true. Affiant further says that the plaintiff, James W. Camp¬ 
bell, is now in California and has been ever since the filing of the 
petition in the above cause, and affiiant has been unable to have 
this answer forwarded to the plaintiff for signature and verification 

by him ' WILLIAM HENRY WHITE. 

Subscribed and sworn to before me this 21st day of January, 
A. D. 1913. 

[seal.] GEORGE B. MESSER, 

Notary Public, D . C. 


208 State of Ohio, 

Guernsey County, ss: 

Court of Common Pleas. 

J. W. Campbell, Plaintiff, 
versus 

C. M. Campbell, Defendant. 

Opinion , Judge McGinnis. 

December 30th, 1910. 

McGinnis, J 

In this suit the plaintiff, J. W. Campbell, took judgment on two 
cognovit notes against C. M. Campbell. The defendant on his appli¬ 
cation was allowed to file an answer and pleaded by way of answer 
an award, or arbitration and award involving the same two notes 
on which judgment had been taken. That is pleaded in bar of the 
* judgment. The plaintiff replied to that answer and attacked the 
award, alleging that matters were decided that were not submitted 
and that matters were not decided that were submitted, and that 
he had not offered all of his evidence in the case, and that for these 
reasons the aw r axd was not in accord with the submission, not in 
pursuance of it, and that for these reasons the award is void. 

Now, the trial was had on the issues that are made by this an¬ 
swer and reply and on that issue the plaintiff has the burden of 

proof. . . A 

The issue that is made here raises the question as to whether or 

not the award itself is void and does not raise the question as to 
whether it is voidable on account of fraud or irregularity or any¬ 
thing of that kind. 
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The doctrine seems to be that where an award is attacked, 

209 having been pleaded in bar that then the only attack that 
you can make on it is on account of something that makes 

it absolutely void and that in a direct attack a bill in equity to set 
aside the award you can use all matters that will make it avoidable, 
but that you cannot use such matters in a collateral way or when it 
is pleaded by way of reply to the answer; and that doctrine is fully 
laid down by our own Supreme Court in the case of the pleading of a 
release to a cause of action and the first place that I find it squarely 
laid down in Ohio is where a release is pleaded in the answer and it 
is sought to avoid it by the reply. I don’t remember the number 
of the volume, but counsel are familiar with it. We have had it up 
before. 

The Supreme Court there squarely lays down the rule that in sup¬ 
port of a reply that anything that makes the release absolutely void 
can be shown but if it is only voidable those facts cannot be shown. 
Now, I take that to be the law. 

Now, the plaintiff in this case relies in his argument on eight speci¬ 
fications. The first is that a part of lot 2 was not awarded; the sec¬ 
ond is that plaintiff’s share of the Sixteenth Street and Erie Lots 
was not awarded; the third is that a certain claim known as the 
Steele claim was considered by the arbitrators and that that was not 
a claim that had any right to be admitted under the terms of sub¬ 
mission, and that a certain claim known as the Frankfort Chair Co. 
stock was considered by the arbitrators and that that was not such 
a claim as had any right to be considered by the arbitrators, and that 
no award was made to plaintiff on account of his ownership of cer¬ 
tain stock known as Armat stock, for stock in the Armat Corn- 

210 pany, and that plaintiff was awarded for the sum found due 
by the arbitrators real estate at a valuation that the arbitrators 

fixed and that the rents which plaintiff claimed were due to him were 
not considered and that his evidence on that subject was not allowed 
to be presented to the arbitrators, according to an agreement that 
they had made among themselves; and lastly, that the award fixes 
the compensation of the arbitrators and the expense of the arbitra¬ 
tion at $8,000. and that they had no right to make an award on that 
subject, and that there is one other claim which was presented here 
and I don’t, know whether it was argued or not. I don’t now remem¬ 
ber about that; and that a certain contract that was put in evidence 
before the arbitrators was found by them to be invalid and that they 
had no authority to so find; that they had only authority to construe 
that contract, and if that be considered as one of the specifications 
that makes nine, that are relied on. 

Now, there was a great deal of the evidence that went into this 
record that has a tendency only to show that the award is voidable 
and that part of the evidence, without stopping to specify, I have not 
considered. Of course, I read it, couldn’t help it and looked at it 
and concluded that that part of it don’t apply here, but I have con¬ 
sidered, I think, all of the evidence offered that has any tendency 
to show that the award is void. 

Now, as to the first thing relied upon: The failure to award a cer- 
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tain part of lot No. 2. That lot it seems was owned jointly by the 
plaintiff and the defendant, the title being in the defendant, and 
that the defendant sub-divided and made more lots of it; 

211 built houses on it and it appears here by the testimony that 

the defendant, without the knowledge of the plaintiff, had H 
sold one of those lots—the one that is marked 1331 on the plat sub¬ 
mitted here. Judge Campbell didn’t know that that lot had been j 
sold. There was a requirement in the submission, in the articles of 
submission that all of the joint owned real estate that was involved 
in the suit at Washington should be conveyed to these arbitrators 
and in that conveyance there was a part of it that had been sold and 
probably never was conveyed to them, and for a very good reason, j 

that the defendant didn’t'have title to that, it having passed away i 

from him, and what was conveyed was verified by one of the arbi- j 

trators from the records. 

Now the provision w T as that this joint property that was involved 
in that suit should be conveyed to the arbitrators and they wore given j 

authority to manage and control it, as if they were the owners of it, j 

and to make an accounting of the receipts and expenditures for it at j 

the end of the arbitration and include their finding in their award; j 

and then the articles go further and specify that they shall make a | 

special finding and award on all claims presented; that they shall ! 

have power to dispose of any or all of said property in any manner 
they see fit and execute deeds: and then it is further provided that if 
either party hinders or obstructs the arbitrators in their duty that all 
or any of said property may be conveyed in fee to either of the par¬ 
ties or to the creditor party as the arbitrators might deem just. 

Now those are the provisions of the articles of submission. 

212 By these articles there is no requirement to award any real 
estate unless there is a claim presented for it. They are given 

power to dispose of real estate, hut there is no provision requiring 
them to award it. They simply have power to dispose of it. Now 
there was no claim made as to the title to this lot 2. Jt seems that a 
part of it had been sold and Judge Campbell didn’t know it and that 
when he brought his suit in Washington he included lot 2 as part of 
his property, as the joint property. He didn’t know that this portion 
marked 1331 had been sold. Hence not having any knowledge he 
didn’t make any claim to these arbitrators as to his recompense for 
that part that had been sold. 

C. M.’s claim in that, or pertaining to it, is claim No. 15, and that ! 
was for a difference in the value between lot 2 and the Pitney lot that 
was presented, and according to the testimony it, with every other 
claim that was presented, was argued and submitted and decided. 
There was some controversy concerning buildings and as to what 
money went into the buildings and as to the account for rents and 
as to what money paid off the trusts that were on this lot 2. I don’t 
know how they were decided. Tt is not discussed here, but as far as 
this record shows there wasn’t any controversy or any claim as to lot 
2 presented to these arbitrators. 

Now unless C. M.’s claim No. 15 is broad enough to bring the 
ownership of lot 2 in question there isn’t any pretense of any claim 
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about it having been presented. The testimony is that Exhibits C 
and D contain all the claims presented by either party and that evi¬ 
dence and argument was had as to each and every one and 

213 that each and all of them were considered, and there being no 
claim for title to lot 2 in either of these exhibits and it not 

appearing that any claim was made collaterally before the arbitrators 
and there being no requirement in these articles of submission to 
oblige them to make any award as to any of the property, why it does 
not look very much like there is any neglect of duty there. It is 
indefinite and uncertain as to whether that title was involved even 
in a collateral way. 

Now if it be true, as claimed, that a part of lot 2 was not awarded 
to either of them that cannot affect their rights. Whatever rights 
they had before in the title to lot 2 they have got now. Whoever 
owned it before owns it now. I don’t think it is proven by clear evi¬ 
dence that the failure to award that lot is any excess, or neglect, of 
any duty on the part of these arbitrators. If that part of lot 2 had 
been sold before the arbitration, then C. M. Campbell could not con¬ 
vey it to the arbitrators, and it does not appear anywhere that I have 
been able to find in all this testimony—and I have scanned it very 
‘closely—that that title was in dispute in any way. In fact J. W. 
Campbell didn’t know that it had been sold. Now, if it was not con¬ 
veyed to these arbitrators are they at fault because they didn’t award 
it? Can you say that they did anything wrong or omitted any duty, 
or any such serious duty, as would justify a man in saying that this 
whole award is void, because thev have not done that? It does not 
strike me that I ought to interfere with the award on that account. 

Now, the next claim is in regard to the Sixteenth Street and Erie 
property. This property was owned by several parties, by 

214 these parties in this case, and some other parties. The plain¬ 
tiff and defendant jointly owned two-thirds interest in that 

property. That interest was represented by a certificate that was 
issued to C. M. Campbell and he held the certificate and ownership of 
the two-thirds interest, and some other parties held the certificate of 
ownership of the other third. Later C. M. Campbell returned that 
certificate and had two certificates issued—one-third to himself and 
one-third to the plaintiff, J. W., and when he came to handing over 
the title to this property to the arbitrators he could not hand over his 
because he had used it as collateral security, but he did hand over 
to the arbitrators the other certificate, as I understand the evi¬ 
dence. Then J. W.’s interest was in the hands, or within the power 
of, the arbitrators. In that way his interest was shown in the prop¬ 
erty, although C. M. had divided the certificate without the knowl¬ 
edge of J. W. Campbell, yet he hands over what represented the in- 
• terest of J. W. Campbell. 

Now the arbitrators in the consideration of that decided that J. W. 
Campbell and C. M. Campbell didn’t jointly own that two-thirds in¬ 
terest, but they decided that J. W. Campbell owned the one-third 
interest. They declared the title just as they found it to be and there 
was no award made of it, for the same reason that I gave awhile ago 
applies here. They were not undertaking to interfere with the title 
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when there was no controversy about the title, but they did decide 
in that matter that there was no joint ownership of the two-thirds in¬ 
terest, but an individual ownership of the one-third and that gives 
to J. W. Campbell all the rights that he ever had in the property. 
He gets his full interest of what he and his brother owned. 

215 They didn’t award the certificate to him. There is no obli¬ 
gation in these articles of submission requiring it to be done 

and I would not want to declare the aw r ard void on that account. 

Now the next matter is the Steele claim and the Frankfort Chair 
Company claim. These two claims were considered by the arbi¬ 
trators and a large award was made to C. M. Campbell on these 
claims. They did consider them and they did make the award. 
Now the complaint about that is that these claims were neither legal 
nor equitable, and that they had no right to be considered and that 
it was an excess of their authority w T hen they did consider them. 
The power given to the arbitrators is that the inquiry “shall embrace 
any claim of any nature either party desires to assert against the 
other w r hether legal or equitable.” It is claimed that these tw’o 
claims were neither legal nor equitable and that therefore they had 
no right to consider them. 1 hardly know just what ought to be, 
considered as a legal or equitable claim. I confess that the idea that 
was advanced here in this case is a new T one to me, but I may be of 
ancient date. I have never known of but two kinds of claims. That 
is when you consider them according to their nature. If a claim is 
made the nature of it is either of legal quality or of an equitable 
quality. It must be one or the other, as I understand it, and this 
power says “claims of an^ nature whether it be legal or equitable.” 
Now the claim may be perfectly groundless; it may be perfectly ab¬ 
surd, yet w r hen you consider the nature of it it must be settled either 
on legal or equitable principles. A claim that you would assert must 
be asserted in a court of equity or in a court of law; and I 

216 don’t think under the language of this authority given here 
to present claims when it says “claims of any nature whether 

legal or equitable”, that we can say because a claim is perfectly 
groundless; cannot be supported and cannot be shown to be valid, 
that it is not either legal or equitable. It don’t look good to me. 

I don’t think that this ought to be sustained at all. They presented 
the claims. They were contested very probably they have done an 
injury or an injustice in their allowance. As to that I have no au¬ 
thority to speak, but I think they were claims that had a right to be 
submitted there and each party had an opportunity to show whether 
it was a good one or whether it was a bad one, valid or invalid. 

Now, the next claim is the Armat stock. It seems that there had 
been some patents that were owned by different persons; that C. M. 
Campbell became interested and J. \V. Campbell became interested to * 
a certain extent. Sales were made, a company was formed and 
owned perhaps in the Kinetoscope Company some stock, which, per¬ 
haps, represented the interests of the parties. Now it appears that 
these values were traded or sold and went into what is known as the 
Armat Company and the stock of that company was claimed or 
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owned by different parties; each of these parties to this suit having 
a certain interest in it. 

Now Judge Campbell puts in his claim before these arbitrators 
No. 14 and in that he claims one-tenth part of all money or prop¬ 
erty received by C. M. Campbell in payment or exchange for Armat 
stock sold or traded by him, and that is the only claim that he puts 

in that touches the Armat stock and that is not a claim for 

217 the stock. It is a claim for all money or property sold or 

traded by C. M.; that is trading of the Armat stock, and in 

that claim he does not ask for the stock. He simply claims against 
C. M. for money or property that he traded the stock for. Now C. M. 
claimed that by their certain contracts that they had that J. W. 
Campbell was a partner with him in this Armat Company or in the 
Kinetoscope Company whichever it was. C. M. was the manager; 
claimed $5,000 salary a year, and Judge Campbell ought to pay his 
share of that salary and that there were a lot of debts of the com¬ 
pany, arid that Judge Campbell was a partner and ought to be held 
for his proportionate share of the debts of the company; and that was 
litigated before the arbitrators. 

Now that was the claim of the two parties on each side according to 
the claims presented in Exhibits C and D. There was no formal 
claim for any stock presented, but for the proceeds, as I have stated. 
Fred Campbell testified that there was no contention over the stock. 
The contention was over the liability of Judge Campbell as a partner 
and that they decided that in favor of Judge Campbell; “that we 
considered J. W. Campbell’s claim No. 14. We considered all ques¬ 
tions on that claim between J. W. and C. M.” 

Turn to page 69 of the evidence: J. W. Campbell says: “C. M. told 
me I was entitled to the stock, but must first pay the partnership 
debts.” On page 70 Judge Campbell says there was no controversy 
between us as to my right to the stock, but J. W. Campbell says that 
the question of ownership was submitted; in his cross-examination 
he says there was no controversy. 

218 Fred Campbell says there was no question of ownership 
as to the Armat Stock and there is the testimony as to that. 

One man against the other, and because these two people disagree as 
to whether that claim was made in the trial, there being no claim 
presented for that stock, would I be justified in saying that this whole 
award was void because these two men disagree? The word of one 
of them is just as good to me as the other. 

When there was no question of the ownership proven; that is, no 
claim of the ownership proven here would I be justified in discredits 
ing this award because of this disagreement? There was no duty on 
the part of these arbitrators to make any award. There is no ex¬ 
press duty. If there is any duty it would be an implied duty and 
the stock that Judge Campbell owned he owns yet ; and there is no 
provision in these articles of submission that requires any award as 
to that property, but it is urged here by J. W. Campbell how is he 
to get his stock? Charlie Campbell is claiming all of it, and “am 
I to have another suit?” He is just in the same boat as in any arbi¬ 
tration where one party refuses to give you what the arbitrators give 
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you, or where there is a refusal to give you any of the property that 
belong- to you. You have got to assert your right in a legal way. I 
don’t think I could disturb the award on account of that claim. 

Now, the next they say he was paid in real estate. This award 
found $47,725.33 due to him and that they paid him in this real 
estate; that is, the property that had been owned by both of them 
jointly and conveyed to the arbitrators. They awarded him 

219 real estate at their values to pay this debt. Now, whatever 
effect that fact might have in an attack to set an award aside 

on account of its unfairness this comes down to a question of power, 
question of authority and the only thing to be considered here is 
whether the arbitrators had power and authority to pay his debt in 
this way. 

Now No. 11 of the submission reads this way: “The arbitrators 
shall adopt their own method of determining the value of the prop¬ 
erty involved, due consideration being given to its market value, 
earning power, and prospective value, in determining its real value, 
and shall have power to dispose of any of said property in any man¬ 
ner they see lit, and execute deeds of conveyance, which shall be good 
in law and equity.” 

And No. 12 of this submission reads this way: “And in case either 
party hinders or obstructs the arbitrators in their duties, they arbi¬ 
trators shall have power to dispose of the property and divide or 
award the proceeds as may seem to them just and equitable, and 
transfer as much or all of said property in fee, to the creditor party 
as they may deem just and proper.” 

These are the two sections that give the authority to the arbi¬ 
trators. 

Now this No. 11 must be distinguished from No. 12 and it is pos¬ 
sible that a true construction of No. 11 would be that it applies to 
any time during the arbitration or at the end of the arbitration and 
that No. 12 probably applies to any time during the arbitration when 
they were obstructed by either party in their duties. I don’t know 
that that is the true and only construction that ought to be 

220 put on it, but that seems to me the most likely one. 

Now No. 10 of the submission says: “The arbitration shall 
determine and direct how the settlement of the debtor party shall be 
made, when it shall be made and the manner and time of payment.” 
Those three sections are the ones that determine the powers of the 
arbitrators in the matters in question. 

Now just what the manner of payment means and the time of pay¬ 
ment means. It is easy enough to understand the time, but the 
word “manner” signifies a method of payment that might be very 
broad, and it is very hard to put a construction on that of what it 
does exactly mean, but they are to determine how the settlement 
shall be made, how it shall be made; that is, whether in money, or 
whether in property. What else can it mean? When it shall be 
made—that is the time, and “the manner and time of payment.” 
Now it seems that they have provided for a settlement; they have 
provided for a payment and manner and time of payment and man¬ 
ner of the settlement. I confess that these words are conflicting, or 
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at least they are confusing and it is not easy to understand and 
define under them precisely the powers that these arbitrators had. 

Exhibit No. 13, Page 3. It is a reply of J. W. Campbell to the 
answer of C. M. Campbell to interrogatories that had been submitted 
to the parties by the arbitrators. It seems that some question had 
been asked in these interrogatories concerning the disposition of the 
property that was held. How the parties wanted it disposed of. 
J. W. Campbell says this: “I agree that such disposition shall be 
made of the W. property as will end our relationship in a 

221 business way. All that is there can be applied on his indebt¬ 
edness, and there are several ways in which the value can be 

determined; or for that matter it can be arranged to secure him the 
benefit of half the profit, if there is any within a reasonable time. 
If you require each to take any piece at the valuation he puts on it 
you will soon sober his extravagant values.” How in that it is de¬ 
clared that any or all of it can be applied on the indebtedness of 
C. M. Campbell and a provision can be made for his share of the 
profits if there is any within a reasonable time. Who now could 
that be given to? It is to be reserved or else there is no chance for 
profit.. It must be given to one or the other. It would not be given 
to Charlie because he owes the money and it must be given to J. W. 
and they must have thought that was in his mind at the time. 

He goes further and says: “If you require either of us to take 
any piece at his valuation you will soon sober his extravagant val¬ 
ues/' Right there he recognizes the power of these arbitrators to 
give either one of them any part of that property. “Require to 
take” I understand that that was a clear recognition of the authority 
of the arbitrators. 

Now, these arbitrators had the power to determine the values and 
I will say right here that in other answers to interrogatories that 
Judge Campbell made he claimed to have wanted the property sold, 
didn’t want it given to him, didn’t want to take it, but wanted it 
put up piece at a time so that either party could bid on it. 

He said in other places that he was willing to have the val- 

222 uation made by competent persons. That is due to him. 

Now there is clear authority in these articles of submission 
for these arbitrators to fix the value of that property. There isn’t 
any question about that. They had authority to do this, although 
Judge Campbell says in his answer to interrogatories that if you 
don’t know the values it ought to be fixed some other way and 
although he protests against their fixing the value, he thought he 
ought not to fix it. Notwithstanding that there is clear authority in 
these articles to fix the values. It may not be fair for them to do 
it, but they did do it and they did award enough of it to him that 
they thought would pay him at the valuation they put on it. It 
may not be fair, but it was within their power and within the power 
recognized by Judge Campbell. 

Now the next one is that the rents were not settled. Judge Camp¬ 
bell made a claim for rents and profits from this property; that his 
brother had sold some that he claimed he had not accounted and 

17—2804a 
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paid for. That claim was considered by the arbitrators and decided 
by the arbitrators. There is no dispute about that. The complaint 
is that during the arbitration an arrangement was made between 
Fred Campbell, one of the arbitrators, J. W. Campbell and the de¬ 
fendant Charles M. Campbell that Fred Campbell should state the 
account of the rents and profits later and that they stopped putting 
it in at that time and depended on it being done later. That was 
never done. It was understood that they were to meet again. Un¬ 
disputed testimony shows that they w T ere to be together, Charles 
Campbell, J. W. Campbell and Fred, and this rent account 

223 was to be stated. That was the agreement. That never was 
done, but Fred Campbell says that he did determine the ques¬ 
tion of rents; that he was unable to make the accounts agree; that he 
could not make them balance, because of insufficient data that he 
had no books; that he had no accounts, nothing but checks and 
statements, but he says, “I became satisfied that all the rents had 
been accounted for and allowed nothing on that claim.” Now J. W. 
Campbell understood that all were to go over it together and by 
uncontradicted testimony he and Charlie were to assist. 

These proceedings began in January, the award was made in Sep¬ 
tember. J. W. Campbell was in Cleveland several times and talked 
with Fred. Nothing appeal's that was ever said concerning this rent 
account. It seems never to have been mentioned between them and 
from the time they quit taking testimony in Washington, probably 
in the month of January, until September there is no evidence that 
any offer was ever made, or that any request was ever made that the 
testimony be accepted, but it appears in answer of Judge Camp¬ 
bell’s interrogatories that he told them that the rents were not before 
them at that time and the reason that he told them that*was because 
these interrogatories indicated that the question of rents must be or 
were being considered. 

While it don’t say so in that language, there was one interrogatory 
considered and it was “were not notes given from time to time settle¬ 
ments?” and Judge Campbell’s answer is in one of the answers “they 
were settlements in fact” and went on to give explanations and state¬ 
ments and so on. Now these interrogatories indicated that these 
settlements or that these rents were being considered, and 

224 there was an opportunity to have put in any evidence that 
was desired if it had been diligently sought for. Now, if 

Fred Campbell understood, and I suppose he did, that these parties 
were all to be together and consider their claim when this was done, 
and if he decided the matter without giving them that opportunity 
then this is a fraud on these parties, and is such a fraud as would 
make the award voidable, but it does not make it void. That is the 
proposition. Fraud does not, according to the authorities, make an 
instrument void, but it was the ground for avoiding it. It makes it 
voidable and you can only use that fact in a direct attack according 
to the authorities. 

Now these people had the power to determine that question of 
rents. They did determine it and we cannot say, while it might be • 
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an extremely potent factor in a direct attack on this award and a 
good ground for setting it aside by a court of equity, yet under this 
situation and under the situation of the pleadings I haven’t any 
authority to say that that fact ought to set that award aside and 
make it void in this action. I would like to do it just for that thing, 
for that one thing, I would like to do it. I believe it ought to be 
done in a direct attack when the question is properly raised, but 
the rule is that fraud makes it voidable and not void. 

Now the next thing, and the last one, is the costs of the arbitra¬ 
tion. These arbitrators awarded $8,000 as the costs and compensa¬ 
tion. That is too much. There isn’t a judge in Ohio who doesn’t 
do ten times the work in a year that these people did in this case, 
yet there are none of them that gets any more, except some 

225 in the larger cities, than these people are asking for this. It 
is out of reason, but they made the award and the question 

is: s IIad they any power to do it? Now in very many of the states 
it is held that there is an incidental power that accompanies the 
power to arbitrate and make an award. An incidental power to in¬ 
clude the expense and compensation to the arbitrators and there are 
about half as many states that held the other way; that they have 
not any such power, and that is the state of the law on the question. 

Now suppose that they hadn’t any power to make this award then 
there comes the question of the arbitrators acting in a manner that 
was not submitted to them and not connected with the subject of the 
arbitration. Now the rule that is laid down is that if there is no 
power to award costs and it can be separated without leaving the 
award uncertain as to matters that were submitted it does not avoid 
the award as to such matters. That is the ground that is laid down 
by a dozen states. That doctrine is laid down by a number of cases 
in New York and in Massachusetts. It is laid down by a large num¬ 
ber of cases in England and Canada and I think the great weight of 
authorities is in favor of that doctrine. 

These people have made an award to themselves, requiring each 
party to pay half of it, of $8,000. It is entirely disconnected with 
the subject matter of this submission; hasn’t anything to do with it. 
Can be separated from it without interfering with the matters that 
were submitted. When it can do that the parties are not liable and 
they can reject that part of the award and can treat it as a nullity if 
they see fit. They are liable only for costs and reasonable 

226 compensation. I think the authorities will thoroughly sup¬ 
port that doctrine. If they are not bound by this then it 

could not avoid the award according to the authorities that I men¬ 
tioned. 

Now as to that contract that is submitted here. It is claimed 
here that the contract was binding on these arbitrators that all they 
had to do is to construe it. It is testified by Fred Campbell that 
the claims were put in from the beginning; that they considered 
them clear back and I believe he testified that Judge Campbell said 
that they might be put in from the beginning. I don’t remember 
distinctly about that, but at any rate it is claimed that they had no 
authority to do anything except construe that contract. I don’t 



132 


CHARLES M. CAMPBELL ET AL. VS. 


I 


/ 


agree with that. A number of things were left undecided within 
the terms of that contract. Things had to be decided after the whole 
matter and controversy went before these arbitrators. They found 
it was not a settlement, right or wrong. They found in the matters 
that were submitted and passed upon them. I think it will have to 
stand as far as that is concerned. 

Now, gentlemen, that is all I have to say. I have tried to give 
you my views about it as it strikes me. There are a good many 
things, if it was a direct attack—I would have a good deal to say 
about, but under the circumstances I cannot take any other view 
than I have expressed and the result of my opinion on this is that 
this reply is held not good and the answer will be held good and a 
complete bai to the pleading which it answers. 


227 Guernsey Circuit Court, November Term, 1912. 

J. W. Campbell 
. vs. 

C. M. Campbell. 


Metcalf, J .: 

There are two cases by this title submitted to us at this time. One 
of them comes into this court by appeal, and the other on petition in 
error. They are both the same case. In the case which comes into 
this court by appeal there is a motion to dismiss the appeal. We will 
first consider that motion. 

The case was originally brought by J. W. Campbell against C. M. 
Campbell upon two promissory notes, both of which contained war¬ 
rants of attorney, authorizing any attorney at law in the state of 
Ohio to confess judgment in favor of the plaintiff and against the 
defendant, and upon these warrants of attorney, without service, 
judgment was taken in the case. At the same term of court at 
which the judgment was rendered a motion was filed by the de¬ 
fendant to set aside the judgment and permit the defendant to plead. 
With that motion was filed an answer setting forth the facts upon 
which the defendant based a defense to the claim of the plaintiff 
upon the two notes. Upon a hearing of that motion the Court of 
Common Pleas suspended the judgment and ordered its vacation in 
accordance with the terms of the statute and permitted the defend¬ 
ant to file his answer setting forth his defenses. Thereupon 
228 the plaintiff replied to that answer and also filed an amend¬ 
ment to his petition. In the amendment to his petition he 
set forth five additional causes of action. 

The cause went forward and after pending for some time finally 
came to trial upon the issues made bv the answer of the defendant 
and the reply and upon that trial judgment was rendered in favor 
of the defendant, holding that the defense set forth in the answer 
was a good defense, and the judgment was set aside. Thereupon 
the plaintiff appealed and also brought a proceeding in error. 

Now the question is whether or not the appeal was well taken. 
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I think it is needless for us to enter upon an extended discussion 
of the law of this question. The right to appeal, as attorneys all 
understand, depends upon the fact that the cause is not triable to a 
jury. If there is an issue tendered in the case upon which either 
of the parties have a right to a trial by jury then there is no appeal. 
This is so well settled in Ohio that we do not need to even cite the 
statute or authorities bearing upon the question. In our judgment 
the issue tendered by the answer of the defendant to the petition 
of the plaintiff and the reply raises questions upon which either of 
these parties had a right to demand a jury trial. 

There is no dispute about the fact that the notes were executed. 
The defendant in his answer sets forth that differences had arisen 
between the plaintiff and the defendant and that upon a certain 
occasion they entered into a written agreement by which it was 
agreed to submit all of their differences to arbitration and that by 
that arbitration it was found and adjudgd by the arbitrators 

229 that the defendant was entitled to the notes in question. The 
plaintiff replied attacking the award of the arbitrators upon • 

several grounds. 

Now upon the questions as raised we think the parties, either one 
of them had a right to a trial by a jury, and that being the only 
question raised by this motion, we think that the case was not an 
appealable one and that the appeal should be dismissed. This leaves 
the cause standing upon the petition in error. There are a large 
number of errors assigned in the petition. It is not necessary that I 
should discuss them all. There are one or two preliminary questions 
which should be disposed of first. It is claimed that the defendant 
appeared only for the purpose of having this judgment set aside. 
We find upon an examination of the record that he filed his motion 
without any reservation whatever, that is to say, it was a general mo¬ 
tion to set aside the judgment in the case and to permit him to come 
in and defend. We think that under this motion and under the 
subsequent proceedings that were had the defendant did waive any 
question of service upon him in the case and that he entered his 
appearance as fully as though he had been summoned for all pur¬ 
poses upon which "the court had jurisdiction. The jurisdiction of 
the court we think however was limited to such further proceedings 
as were authorized by the statute. 

We ought in the outset of this case to determine just exactly what 
the court had a right to try here, whether or not when this motion 
was filed by the defendant and the court suspended the judgment 
it opened up the entire controversy and let in the parties to 

230 plead exactly the same as though the case had never gone to 
judgment, or whether there was some limitation upon the 

proceedings. 

The action was brought upon two cognovit notes. A judgment 
was rendered. A motion was filed to set aside that judgment. A 
hearing was had upon that motion. What was the court to con¬ 
sider upon that motion, and what was he to do when he heard the 
motion? Was he to set the judgment aside entirely, or was the 
question whether the judgment should be set aside reserved until a 
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final hearing of the issue joined on the answer and the reply? We 
think the judgment could not be set aside and vacated until the 
issues raised by the answer and the reply of the defendant were 
determined. 

The first thing that the court was to determine was whether or not 
in law there was a sufficient reason under the statute to permit the 
defendant to come in and plead to the petition of the plaintiff, to 
set up his defense and whether or not he had been deprived of the 
right of making that defense, the right of contesting the validity 
of the plaintiff’s claim, not through any negligence or fault of his 
own, in other words, whether or not in law T by the facts stated in his 
answer, and the facts that were brought to the attention of the 
court, there existed a defense to the plaintiff’s cause of action upon 
the facts stated by the defendant. Not whether or not these facts 
were true, but whether or not as stated they constituted a defense 
to the plaintiff’s cause of action if proved. 

The court found in favor of the defendant and made an entry 
which we think was in strict compliance with the statute upon 

231 that question. Thereupon the case came on for trial, the 
plaintiff in the meantime filing his amended petition and 

also filed a reply to the answer. 

The question is raised whether or not the plaintiff should have 
been permitted to file another amended petition upon the trial of 
the case. We are not at present deciding whether or not in a pro¬ 
ceeding of this sort the plaintiff would have a right to file an 
amended petition. That is a question about which there may possi¬ 
bly be some doubt. We are simply deciding the question that 
arises upon the record of the judgment in this case. It already 
appears that on the 21st day of January, 1911, the case came on 
for trial, a jury being waived, and w r as submitted to the court upon 
the answer, the reply and the evidence. After argument thereof 
by counsel and due consideration thereof by the court, the court on 
the 30th day of December, 1910”, the journal recites, “rendered 
an oral opinion, upon said issues joined, in favor of the defendant 
and against the plaintiff and then upon an oral application of plain¬ 
tiff in open court for leave to file a motion to amend his petition 
herein to conform to the facts already proven, the court suspended 
further action in said cause until the 6th day of January, 1911”. 
There must be some mistake in the dates. The journal recites 
that the case came on for trial on the 21st day of January and was 
suspended until the sixth. Then “on the sixth day of January, 1911, 
the plaintiff made application and leave was granted to file motion 
for leave to amend his petition herein, and said cause was continued 
for further hearing on said motion and final decision until January 
16th, 1911”. And “on January 16th, 1911, said motion and 

232 affidavit of plaintiff filed therewith January 6th, 1911, was 
submitted to the court. On the 21st of January, 1911, this 

cause coming on for further hearing, the court on consideration, 
overruled the motion of plaintiff filed herein January 6th, 1911, 
and the plaintiff excepted. “Thereupon, on the 21st day of Janu¬ 
ary, 1911, the court finds the issues joined herein made by the an- 
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swer of defendant and reply of plaintiff thereto, in favor of defend¬ 
ant, and against the plaintiff”. 

So the case, as appears from the journal entry, seems to have 
been tried by the court upon the issues joined between the answer of 
the defendant and reply of the plaintiff. Now, it is insisted and 
urged as a ground of error that the court erred in refusing to permit 
the plaintiff to file his amended petition to conform to the facts 
which he claimed to have proved upon the trial. Whether there was 
error or not in that we do not know. It was a question of discretion 
with the court to permit an amendment at that time. We could 
not find there was error in the action of the court in refusing to al¬ 
low an amended petition unless we found that there was an abuse of 
discretion, and we could not find abuse of discretion unless we had 
the amendment which was proposed to be made submitted to us. In 
other words, unless that amendment was reduced to writing and in 
some way appeared in the record of the case. All that we find with 
regal’d to this amendment is that the Judge refused to grant it. 
The plaintiff asked leave to file an amendment to conform to the 
facts proved. The court refused to grant it, but we do not find the 
amendment among the papers either in the certified transcript of 
the journal entries or in the bill of exceptions, so we suppose 

233 there was no written proposition to amend submitted to the 
court, and upon such a state of facts we could not say whether 

there was any error or not, and that leaves the case as having been 
tried, as we find from this record, upon the issue tendered by the 
answer of the defendant and the reply of the plaintiff. 

The questions raised by that answer and by that reply go to 
the question whether or not the award which was rendered by the 
arbitrators upon submission of the parties was a bar to the prose¬ 
cution of an action upon these notes. So far as I am concerned 
myself, and I think perhaps one other member of the court agreed 
with me on that proposition, I am inclined to think that the only 
question the court could try upon a hearing of a proceeding of this 
sort would be whether or not the defendant had made a defense 
to the cause of action set forth in the petition. 

This judgment is still pending or was still pending and was a 
judgment in favor of the plaintiff and the only question, it seems 
to me, both upon principle and upon authority, would be whether 
or not the judgment should stand as a judgment in favor of the 
plaintiff and against the defendant, and all of the matters which 
the defendant had a right to set up as a defense to the cause of 
action upon which the judgment was rendered, and all of the mat¬ 
ters which the plaintiff would have a right to bring forward in 
support of his cause of action or in rebuttal of the defendant’s 
claim would be properly gone into, and that would be the question 
and the only question which would be tried upon an issue thus 
tendered. 

I do not say that when the court, if the court determined that 
the judgment should be set aside that he might not permit 

234 an amendment of the petition. We do not say that and' 
do not decide that, but we think the only question to be 
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tried upon this issue was the right of the plaintiff to recover which j 
so far as the execution of the notes was concerned was admitted in 
this case. The only question arising between the parties was 
whether or not by the terms of this award these notes had been given 
to the defendant and he had a good defense to them. 

In the 82nd Ohio State Reports, page 302, it is held that in 
a case of this kind “Proper practice requires that the court, upon 
the hearing of such motion, should first pass upon the ground of 
irregularity charged and if sustained and the defendant had shown 
what in law if established would be a defense, then order the judgment 
suspended until the cause should be tried on its merits. And it is 
error for the court, upon the hearing of such motion to enter final 
judgment of vacation.” 

Now’, we think the case was tried in exact accordance w’ith the 
finding in this case. If we had an amended petition here based 
upon what the plaintiff claimed to have been the facts, proved at 
the trial which would entitle him to further relief it might present 
a different case, but there is no amended petition here. 

Upon the facts set forth in the bill of exceptions upon the ques¬ 
tion which we think w’e have before us, without going into a review 
of them, it is sufficient for us to say that we cannot see that upon 
those facts, there is manifest error to the prejudice of the plaintiff 
in error and that the court w’as wrong in rendering judgment for 
the defendant instead of for the plaintiff, hence the judgment in 
this case is affirmed. 


235 Order Extending Time to Plead to Supplemental Answer. 

Filed March 3, 1913. 

******* 

The time for plaintiff to plead as he may be advised to the 
supplemental answer of Charles M. Campbell is hereby, this 3d 
day of March, 1913, extended to April 1, 1913. 

JOB BARNARD, Justice. 


Demurrer. 

Filed March 18, 1913. 

******* 

% 

The plaintiff says that the petition of defendant Charles * M. 
Campbell, filed herein on, to wit, December 24, 1912, is bad in 
substance and the same as a supplemental answer is also bad in 
substance for the following reasons: 

1. This court is without jurisdiction to reopen this case or to 
disturb either of the decrees of December 15, 1911, and October 
8, 1912, or to grant the relief asked or allow to be made the 
defense attempted to be set up by the petition-answer, because no 
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application was made during the terms in which said decrees were 
passed. 

The following is shown by the record in this case: Petitioner- 
defendant had full knowledge of the decision of the Ohio court 
on the day judgment was entered by it, on January 21, 1911. 
Just prior to this, on December 5tli and 6th, 1910, one 

236 hundred and twenty pages of testimony were taken in open 
court before Mr. Justice Stafford under the issues as to the 

validity of the award, during which petitioner-defendant, plaintiff 
and Fred S. Campbell, one of the arbitrators testified. After the 
day of entry of the Ohio judgment, on April 5, 1911, and upon the 
application of petitioner-defendant, sixty-three pages of further 
testimony of these same witnesses were taken in open court before 
said Justice upon the subject of the validity of said award. The 
cause upon said subject was fully argued by counsel and fully 
considered by the court until December 15, 1911, when said Justice 
passed the decree of this court of said date by which said award 
was “vacated, set aside, and held for naught” and which said award 
was therein “found to be invalid.” After the date of said decree, 
and prior to the signing of the decree of October 8, 1912, that is’ 
during the months of May, June, September and October, 1912’ 
hundreds of pages of testimony were taken before examiners of this 
court under the issues as to the validity of the September 5, 1902, 
settlement-agreement and plaintiff, petitioner-d«fendant and said 
Fred S. Campbell again testified. The hearing, argument of counsel 
and decree of October 8, 1912, were upon said testimony as shown 
by said decree which sustains the validity, binding force and effect 
of said settlement-agreement and refers the cause, in the execution 
of said decree, to the Auditor to state the accounts between the 
parties based thereon. The validity and binding force and effect 
of said award and settlement-agreement were the principal issues 
in this cause, to which all other matters were collateral or in¬ 
cidental, and the said decrees are final as to the matters in- 

237 volved. The term of this court in which said decree of 
December 15, 1911, was passed expired on the Monday be¬ 
fore the first Tuesday in January, 1912, and the term of court 
at which the other of said decrees was passed expired on the Monday 
before the first Tuesday in November, 1912, or more than twenty 
days prior to the date of the filing of said petition-answer on Decem¬ 
ber 24, 1912. The said Ohio decision and judgment was not men¬ 
tioned or referred to in the pleadings, testimony or argument by 
petitioner-defendant or his counsel until the filing of said petition 
on December 24, 1912, or twenty-three months after the rendition 
of said judgment, more than a year after the signing of the decree 
by Justice Stafford vacating said award and more than two months 
after the signing of the decree of October 8, 1912, sustaining the 
validity of the settlement-agreement. 

2. Petitioner-defendant is estopped by the decrees of this court of 
December 15, 1911, and October 8, 1912, and by his failure to 
seasonably assert the Ohio adjudication. 

18—2804a 
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3. Petitioner-defendant has not complied with Equity Rule 52 of 
this court in that said petition was not filed and no application was 
made to the court within either of the times therein required, and 
this court is without power to reopen this case or to grant a rehearing 
as to the matters set up in the said petition-answer. 

4. The order of court of January 31, 1913, granting petitioner 
leave to file the petition as an answer is void for non-compliance with 
Equity Rule 52 of this court. 

5. The petition-answer does not show any facts of which peti¬ 

tioner-defendant did not have knowledge before the said hear- 
238 ings and decrees. 

6. As shown by the petition-answer and the transcript of 
record of the Ohio court, made a part thereof, the questions adjudi¬ 
cated by the decrees of December 15, 1911, and October 8, 1912, 
under the issues in this cause, were not adjudicated and were not in 
issue in the said Ohio court. 

7. As shown by the opinion of the judge of the Circuit Court of 
Guernsey County, Ohio, facts making said award voidable only, and 
not void, were not and could not be considered by him in deciding 
said case, because, as found by him, such facts were not in issue and 
his court was without jurisdiction, power or authority to permit an 
issue as to such facts to be made. In this court the issue was as to 
facts making said award voidable as well as void. 

8. The action in the Ohio court was at law. The defense set up 
the award and the court was without jurisdiction under the pleadings 
to pass upon or consider facts making the award voidable only, and 
not void, and the court was without jurisdiction to hear, or determine, 
or entertain an issue as to facts making said aw T ard voidable only, 
and the court was without jurisdiction over the defendant to permit 
such issue of facts to be made by pleadings in the cause. 

9. The adjudication in the Ohio court was upon a different de¬ 
mand from the demand involved in this cause. 

WM. HENRY WHITE, 

Attorney for Plaintiff. 


To Mr. John Ridout, Attorney for Defendant Charles M. Campbell: 


Please take notice that I have set dow r n the above demurrer for 
hearing before Mr. Job Barnard on Friday, March 21, 
239 1913. 


WM. HENRY WHITE, 

Attorney for Plaintiff. 


Motion to Vacate Order of January 31, 1913, &c. 

. Filed March 18, 1913. 

♦ * * * * * * 

And now comes the plaintiff, by his counsel, and moves the court 
to order to be stricken from the record and files the petition of de¬ 
fendant Charles M. Campbell filed December 24, 1912, and to vacate 
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the order passed by the court on January 31, 1913, allowing said 
petition to be filed and considered as a supplemental answer, for the 
following reasons: 

1. The court was without jurisdiction to pass said order. 

2. Petitioner-defendant has not complied with Equity Rule 52 
of this court in that said petition was not filed and no application was 
made to the court within either of the times therein required, and 
this court is without power to reopen this case or to grant a rehearing 
as to the matters set up in the said petition-answer. 

3. The order of court of January 31, 1913, granting petitioner 
leave to file the petition as an answer is void for noncompliance with 
Equity Rule 52 of this court. 

4. The petition-answer does not show any facts of which peti¬ 
tioner-defendant did not have knowledge before the said hearings 

and decrees. 

240 5. The petition does not set up sufficient facts as a basis 

for the granting of said order, as to want of knowledge of 
adjudication in Ohio, diligence, nor sufficient facts as to the ques¬ 
tions adjudicated by the Ohio court to give this court jurisdiction to 
pass said order. 

6. The term of court had passed, before filing said petition, at 
which final decree was passed finally adjudicating the issues involv¬ 
ing the award, and the term of court had also passed at which the 
other principal issue in this cause was finally adjudicated by decree 
of this court. 

WM. HENRY WHITE, 

Attorney for Plaintiff. 

To Mr. John Ridout, Attorney for Defendant Charles M. Campbell: 

Please take notice that I have set down the above motion for hear¬ 
ing before Mr. Job Barnard on Friday, March 21, 1913. 

WM. HENRY WHITE, 

Attorney for Plaintiff. 


Order Overruling Motion to Strike Out, See. 

Filed May 9, 1913. 

♦ * * * * * * * 

This Cause coming on to be heard upon the Plaintiff’s motion to 
strike out defendant’s supplemental answer heretofore filed and also 
Plaintiff’s demurrer to said answer having been argued by 
241 Counsel and duly considered it is this 9th day of May 1913 
ordered that said motion and demurrer be and they are 
hereby severally denied. 

Leave is given to Plaintiff to plead to said answer as he may be 
advised within ten days from the date of this order. 

By the Court: 

JOB BARNARD, Justice. 
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Memorandum. 

May 27, 1913—Deposition of Judge McGinnis taken before Mil- 
ton Turner, Notary Public, and showing place and time of taking 
deposition, filed. 

242 Report of Auditor. 

Filed February 3, 1914. 

******* 

This cause was referred to the Auditor to state the account between 
the parties, with directions hereinafter recited. After due notice I 
proceeded with the reference, and I return herewith the testimony 
adduced before me, together with the Exhibits. Some of the tes- 
mony in the main cause, was taken in open court, some before Ex¬ 
aminers, and some by commission. The testimony in open court 
was on the question of setting aside the Arbitration award and con¬ 
tains nothing of value in the reference not covered by the other tes¬ 
timony in the cause. While the reference was pending two other 
depositions were taken before notaries by consent. In the copious 
references in this report I shall to identify use the names of Ex¬ 
aminers and dates of depositions before them, the title Auditor, the 
place of taking of one deposition, and the names of the notaries, as 
they have been familiarlv used—thus Lynham, Quinter, Auditor, 
Oak Harbor, Hazel White and Stewart. The two latter are bound 
up with the Auditor’s testimony in proper place. 

This suit arises out of a partnership relation existing between 
plaintiff, James W. Campbell, and his brother, the defendant, 
Charles M. Campbell, formed in the year 1891, for the purpose of 
dealing in real estate in the District of Columbia. Under their 
agreement plaintiff was to advance monies to finance the enterprise 
and render assistance by way of advice, and defendant was tc 

243 take the title to the property purchased, hold it in trust for 
both parties equally, and have the care and management 

thereof, including the receipt and disbursement of the partnership 
funds. The partners were to share the profits and losses equally, the 
proceeds of the property to be-first applied in payment of any indebt¬ 
edness thereon, and then in reimbursement to plaintiff for the in¬ 
debtedness of the defendant to him for half of the monies advanced 
by plaintiff, to be represented by promissory notes bearing interest 
at the rate of 7% per annum. 

On May 11, 1892, it was further stipulated that if either should 
advance any money to or for the firm, interest was to be paid at 7% 
per annum, payable annually, and there should be mutual rights to 
purchase the undivided shares, as shown by the exhibits to the bill, 
(Plaintiff’s Exhibits 10 and 11, filed Dec. 6, 1910) and defendant 
Campbell’s answer. 

Shortly after the original agreement was entered into, the plain¬ 
tiff, who was a resident of the State of Ohio forwarded large sums of 
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money to the defendant, who resided in this city, and various invest¬ 
ments were made by the latter in parcels of real estate here, some of 
which was subsequently improved and sold, and other parcels pur¬ 
chased. Differences ultimately arose between the parties however, 
and after much correspondence between them, an attempt was made 
to adjust those differences by an agreement entered into between 

them on the 6th day of September 1902, through the advice 

244 and assistance of another brother, Wm. A. Campbell, which 

agreement becomes the important feature of the case. 

The controversies between the parties continued however, and 
their disagreement finally became so acute that plaintiff on Septem¬ 
ber 5, 1905, filed this suit. In his original bill he prayed for a con¬ 
veyance of his one-half interest in the partnership realty and for an 
accounting and a sale of defendant’s one half interest to satisfy the 
indebtedness due by defendant to plaintiff, and that defendant be re¬ 
quired to carry out the terms of the said agreement of Sept. 5, 1902. 
It appears that further efforts were thereupon made to adjust the dif¬ 
ference between the parties, with a result that other members of the 
family were called upon and by articles of agreement entered into 
Nov. 30, 1907, the matters in controversy were submitted to William 
A. Campbell, a brother of plaintiff and defendant, and to Frederick 

5. Campbell, a nephew, to arbitrate. The arbitrators sat for a period 
of about three weeks in January 1908, and made their award Sept. 3, 
1908. During the period of arbitration the real estate was conveyed 
to the said arbitrators in trust. Subsequent to the publication of the 
award the plaintiff filed amended and supplemental bills, alleging 
the appropriation by defendant of property of the firm to his in¬ 
dividual use and particularly attacking the findings and award of the 
arbitrators. The amended and supplemental bills brought in new 
parties defendant, but as their interests are not concerned in this 
reference C. M. Campbell is the person alluded to as the defendant in 

this report. Upon issue joined, testimony was taken and a 

245 decree was entered December 15, 1911, vacating the award. 

Subsequent to that decree further testimony was taken before 

the Court as to the validity and effect of the agreement dated Sept. 

6, 1902, (the same being Exhibit No. 1, to the original bill) and 
the cause coming on for consideration of said agreement and the 
pleadings and depositions was hy decree of October 8, 1912, referred 
to the Auditor. 

The reference in terms directs the Auditor to “state the accounts 
between the parties plaintiff and defendant Charles M. Campbell, 
basing said statement upon said agreement of September 6, 1902, 
treating as settled such matters referred to in said agreement as may 
have been agreed upon or adjusted by the parties subsequently to 
said agreement as shown by the testimonyfurther to “state the 
account of the rents and other receipts from partnership property 
received by the defendant Chas. M. Campbell from and after Oct. 18. 
1899”; and “to find what, if any, errors there are in the, account of 
rents stated by said Chas. M. Campbell for the period prior to said 
Oct. 18, 1899”; and further to “state what, if any, errors in calcu¬ 
lations of interest, or otherwise, were made upon the notes men- 




142 


CHARLES M. CAMPBELL ET AL. VS. 


tioned in paragraph 3 of the agreement of Sept. 5, 1902”, listing 
separately the notes given in relation to partnership matters and 
those given in relation to individual matters. The decree also de¬ 
clares the agrement of Sept. 6, 1902 to he a valid and binding agree¬ 
ment in all respects and in full force and effect for each and every 
of the purposes therein declared, subject to corrections as pro¬ 
vided. 

246 The defendant contends that this paper designated as an 
agreement is not such in any wise, because it is tentative and 

preliminary, provisional and conditional and without efficacy to es¬ 
tablish any part of the plaintiff’s case. This contention however is 
clearly disposed of by the language of the decree referring the cause. 
Moreover in his letter of June 10, 1903 to plaintiff he says: “We 
have a contract duly executed and plainly stating our agreement 
and I am willing to carry it out to the letter” (Lynham 17). 

It appears as before stated that the agreement was prepared with 
the assistance of William A. Campbell, a brother who came on from 
Missouri for the purpose of aiding in reaching a settlement of their 
difficulties, leaving Sept. 4, the day before the agreement was 
reached. (Oak Harbor, 2, 8, 11; Quinter, June 15, 18-19; Sept. 
25—Oct 1, 21, 40-1.) That it was mutually understood that the 
parties had arrived at a satisfactory adjustment seems unquestion¬ 
able. The plaintiff asserts it (Oak Harbor, 11-12) and the defend¬ 
ant has unqualifiedly admitted it in his letter to Mr. Hamilton, writ¬ 
ten on the day the agreement was executed, in which he stated: 

“Judge Campbell and T having reached an amicable agreement I 
desire, without any request from him and without his knowledge, to 
inform you that he has treated me with fairness and justice * * *.” 
(Exhibit to original bill.) 

Defendant in his letter of Jan. 6, 1903 (Lynham, 13) states also 
that there were no unsettled matters between them. All the evi¬ 
dence confirms this and other references are unnecessary. 

247 That Wm. A. Campbell also understood they reached an 
agreement is shown in his letter to defendant which de¬ 
fendant sent to plaintiff in its mutilated condition (Auditor’s Ex. 
# 1 ). 

The agreement shows that some paragraphs of the agreement 
finally settled items, while others contained provisions for future 
adjustment by the parties. 

As this agreement is the foundation of the account, I shall take it 
up by paragraphs, stating the contentions of the parties from the 
pleadings where shown. 

Paragraph #1. 

“The amounts stated are to be taken as of June 1st. 1902, unless 
otherwise expressed.” 

Both parties agree as to this date. 

Paragraph #2. 

“Any matter which is not finally settled under this agreement or 
by other amicable method, may be asserted by either party, as his 
interest may appear.” 
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Plaintiff claims the items not settled under the agreement were 

settled by stated account. . 

Defendant contends this covers all personal dealings, about which 
there was controversy, whether expressed in this paper or not; that 
it was explained to him by plaintiff, who wrote the paper, that this 
broad language gave defendant the right to assert any of his claims 
that were not settled by the agreement, or outside of the agreement 
by other amicable methods. Defendant therefore contends that a 
claim on his holdings of Frankfort Chair Company Stock should be - 
settled thereunder, amounting to $20,072.50. 

The defendant, with the characteristic inconsistency displayed by 
him throughout this case, has varied his claims on this stock. 
248 In his answer he asks $20,072.50. In his account submitted 
to the Auditor (Auditor, 73, Exhibit x) he asks $30,000. 
In his revised account submitted to the Auditor (Auditor, 80, Ex¬ 
hibit y), he claims first $18,500 and interest from January 1901, 
and then in the recapitulation the amount originally set up in his 
answer. It appears that in 1900 the defendant bought 200 shares 
of this stock from one Ford, paying him therefor $2,500 and 2,000 
shares of Armat Motion Picture stock, selling at $8 per share; that 
the company, practically all of whose stock was owned by five per¬ 
sons, of whom plaintiff was one, refused to transfer the stock, claim¬ 
ing defendant was its agent in the purchase; that before the agree¬ 
ment of Sept. 6, 1902, suit was brought against defendant in Ken¬ 
tucky by the company, alleging the conversion of the stock by him, 
resulting in favor of the company; that the Company subsequently 
sold out, and eventually was liquidated at a heavy loss; that in his 
difficulties plaintiff frequently advised and endeavored to aid de¬ 
fendant, but defendant had in the meantime put forward his claim 
to a credit of $16,000 for this stock on the settlement of accounts 
under the agreement of Sept. 6, 1902, alleging that plaintiff had 
offered him that amount; that finally plaintiff induced defendant to 
give to him a power of attorney so that he could proceed and protect 
defendant’s rights in the matter, but it was couched in such terms 
that plaintiff refused to accept it; that in this power of attorney de¬ 
fendant asserts his “absolute and exclusive ownership ’ of this stock; 

that thereafter defendant brought suit against the Company 
249 in Ohio but eventually abandoned the suit. (Lynham, 15-17, 
19- Quinter, June 15, 38-9; Oak Harbor, 23-8 and Exhibit 
70; Quinter, Sept. 25-Oct. 1, 20; Auditor, 74-5 and Exhibit y). 
Irrespective of the merits of the claim, plaintiff contends the asser¬ 
tion of the claim against the company in Ohio suit works an estoppel 

here of any claim against plaintiff. . , , 

In the voluminous correspondence in evidence this stock was the 
mihiect of frequent discussion, but nowhere does it appear that there 
was any liability on the part of plaintiff or the firm in respect 
thereto. The agreement of Sept. 6, 1902, does not mention it, 
although a matter of larger moment than many of the matters men¬ 
tioned therein in great detail. Subsequently, when these parties 
were engaged in the endeavor to settle the matter remaining to te 
adjusted under the agreement the defendant in his letter of Jan. 6, 
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1903 to plaintiff, says: “The principal questions in dispute are as 
follows, by paragraphs;” then enumerating them, beginning with 
paragraph 6 of the agreement, and nowhere making any mention 
of paragraph 2 or the Frankford Chair stock (Lynham, 12-13). 
Again in his letter of June 10, 1903 to plaintiff, declining a new 
offer which plaintiff had apparently made him for the stock, and 
expressing regret that plaintiff had seen fit to go back on his word 
in regard thereto, defendant says: “We will now leave it to one side 
and go ahead with our settlement” (Lynham, 16, Auditor’s Ex¬ 
hibit 68). It is equally plain that plaintiff did not consider it a 
matter included in the settlement of Sept. 6, 1902, especially from 
his letter of May 20, 1904 (Oak Harbor, 23-8, Exhibit 65). 

250 But if any better refutation of defendant’s claim is necessary 
it will be found in his own testimony. Though he asserts 

again and again, and finally comes back to his original assertion, 
that it was an unsettled matter contemplated by paragraph 2 of the 
agreement (Auditor, 96) he overlooks the significant and fatal ad¬ 
mission which escaped him on cross-examination, when he was 
being interrogated about the $59,400 notes, and said: “The fact is 
the whole agreement was pushed through in such a hurried way and 
in such short time it was not given proper consideration. If it had 
been I would have provided in the agreement that the suit in Ken¬ 
tucky tying up my Frankford Chair stock should be dismissed, but 
I overlooked that and it is not taken care of in the agreement at all.” 
(Quinter, Sept. 25-Oct. 1, 20). 

The assertion of defendant, in this connection, of the broad scope 
of the agreement of Sept. 5, 1902, as expressed in this paragraph, to 
cover “all personal dealings about which there was controversy, 
whether expressed in this paper or not”, should be disposed of here. 
The agreement of Sept. 5, 1902 on its face, in the opening paragraph, 
purports to contemplate a final settlement of all matters in contro¬ 
versy between the partners and enumerates item after item covering 
small amounts. The language of this very paragraph now attempted 
to be broadened is narrow in terms. It refers to any matter “which is 
not settled under this agreement”. Manifestly nothing could be 
settled under the agreement but the matters specifically mentioned 
therein. The clear and logical interpretation of this language must 
therefore be that either party should be at liberty to assert 

251 any matter specifically left open by the agreement for future 
adjustment as to which the parties failed to reach an adjust¬ 
ment This is the construction contended for by defendant him¬ 
self. He testified that this clause of the agreement had reference to 
each paragraph thereof and was to have been inserted at the end 
of each paragraph but was put in a separate paragraph to save labor 
of repetition; and that plaintiff had admitted this to be the fact in 
Vik letter of Nov. 3, 1903 which he, defendant, produced (Quinter, 
June 15 1912, 19-21, and defendant’s Exhibit C. M. C. #2). 

Moreover that all matters of controversy were considered and 
treated in the agreement of Sept. 5,1902, is shown by the statement 
of W. A. Campbell, through whose instrumentality the agreement 
was brought about. Writing to the defendant April 29, 1904, he 
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says: “Every item of dispute between you was agreed on between 
you in my presence except the Steele claim, which you afterwards 
agreed”—(Oak Harbor, 11, Exhibit 58; Auditor, 3-4, Exhibit #1). 
Finally, the order of reference directing the Auditor to use this agree¬ 
ment as the basis of the account between the parties and specifically 
prescribing the additional matters to be brought into the accounting, 
I conclude that matters not specifically mentioned in the agreement 
or prescribed in the order of reference, are not to be considered by 
him. 

Paragraph #3. 

“The amount due J. W. Campbell from C. M. Campbell on the 
individual notes of the latter, and on the firm notes of J. W. 

252 and C. M. Campbell, is $59,400.09, subject to the right of 
either party to correct any errors in the calculations of inter¬ 
est or otherwise, and subject to the right of C. M. Campbell to show 
that he is not personally liable on the note of May 27th, 1898, for 
$3,592.01, which is included, being part of the money borrowed by 
him on the property of J. W. & C. M. Campbell, and loaned by him 
to the American P. K. Co. If F. L. Rosemond shall decide that he 
is so liable, he will accept it as final.” 

Before the Auditor, as in the pleadings, defendant contends that 
$38,024 of these notes are barred bv limitations; but I am of opinion 
that this question was disposed of by the reference which substan¬ 
tially directs the Auditor to treat the sum mentioned in this para¬ 
graph as an admitted indebtedness of defendant to plaintiff, subject 
to correction of errors in the calculation of interest or otherwise, the 
words “or otherwise” to include at the most such errors in arriving 
at the correct amount from the notes themselves as might be caused 
by the improper inclusion of an individual note among the partner¬ 
ship notes, or vice versa, or the improper inclusion of a note settled 
and paid or included in some other note; in other words mistakes as 
matter of fact made in the settlement and not involving questions 
of liability as matter of law. T conclude that the Auditor has no 
right to inquire into the subject matter of the indebtedness, beyond 
ascertaining that it was correctly computed in accordance with the 
facts, or to inquire whether it is barred by limitations. But even if 
it were a matter to be considered and passed upon by the Auditor, 
the defendant’s contention is not sound. The indebtedness was com¬ 
puted and admitted by him as an existing obligation at the time the 
agreement was signed, subject only to the correction of errors, 

253 and the suit instituted within the statutory period thereafter. 
Shepherd v. Thompson 122 U. S. 231. 

Further the amount having been computed and stated between 
the parties, the burden of attacking the accuracy thereof is upon the 
defendant. The defendant has failed to support the burden of at¬ 
tacking the accuracy of this computation. He has offered no testi¬ 
mony on this point beyond his own unsupported, argumentative, 
vague generalities. 

Perhaps in no one subject matter of this suit, is so clearly and 
absolutely demonstrated the complete unreliability of the defendant’s 

19—2804a 
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testimony as in that of this paragraph. He starts out by saying that 
plaintiff computed the amount of $59,400.09 and made errors; that 
he, defendant did not have a list of the notes; that plaintiff com¬ 
pounded interest, which he considered illegal; that he, defendant, 
never admitted correctness of the amount, and never since ceased to 
dispute it. (Quinter, June 15, 23.) 

The plaintiff, testifying in reply to defendant’s assertions, says 
that he furnished defendant a list of every note up to the summer 
of 1901, after which a few were given, and defendant had a com¬ 
putation made by a clerk and had it at the final settlement; that then 
defendant corrected his list and compared it with plaintiff’s and 
both agreed except a few dollars; that they both agreed as to the 
rates of interest and the computation; that the rate of interest was 
the matter in question but defendant finally agreed, and in consid¬ 
eration he plaintiff agreed to the allowance of defendant’s 

254 claims for compensation for services. He produced a list of 
notes in defendant’s handwriting Jan. 29, 1901, and says he 

furnished defendant two other lists beside the one above mentioned 
(Oak Harbor, 8-9 and Exhibit 55). 

Replying to this, defendant says he was never furnished by plain¬ 
tiff with any list of notes making up the $59,400, that the first one 
he saw was one with the arbitrators furnished by plaintiff (Quinter, 
Sept. 25-Oct. 1, 6, 25). Again, says that there never has been a 
time when he knew with definiteness how the $59,400 was made up, 
and at time of agreement of Sept. 6, 1902, did not know whether 
$59,400 was correct; that he signed the agreement because he deemed 
it preliminary to a final settlement and thought he would have 
ample opportunity to cite any errors or bring forth any set offs; 
that he has not now and never had a list of claims by plaintiff from 
which the aggregate of $59,400 was made up (Ibid. 11-12). On 
cross-examination he would not say that the computation of $59,400 
was not his and was accepted because a little less than plaintiffs; and 
admitted he made a computation at time of agreement (Ibid, 21-2). 
He then says he has not his computation made at time of agreement, 
does not know what become of it and does not remember the amount 
(Ibid. 35). 

Before the Auditor plaintiff produced all the notes entering into 
the calculation of the $59,400 (Auditor, 5-8, and Exhibits 2-62). 
He also produced a memorandum of notes with calculations of in¬ 
terest dated Nov. 4, 1901, but says it was not the one used in the 
settlement (Ibid. 10-12, and Exhibit 65). He states that at 

255 settlement they both had calculations and compared them 
and when agreement signed lie left his calculation with de¬ 
fendant (Ibid. 12). 

Defendant, replying, said plaintiff did not deliver his copy of cal¬ 
culations to him, defendant, and neither copy now in his possession 
(Ibid. 15-16); that he put the copy he, defendant, had in his office 
desk at his residence while plaintiff — there, referred to it several 
times, and when he went to get it to go over calculations it had dis¬ 
appeared ; that plaintiff had been in his office alone several days be¬ 
fore he missed the paper; that this was the original plaintiff made 
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and he never knew of any copy; that he, defendant, did not have a 
copy made; that he had a list furnished by plaintiff and made the 
calculations on it separately, but does not know where it is; that 
he had the computations made by the Clerk; that plaintiff gave him 
a list of the notes two or three months before the agreement and 
he had the computation made by a clerk; that this list was dis¬ 
cussed between them as to reaching a correct total, but he does not 
know where it is; that the list adopted for the agreement was a new 
list made by plaintiff, the original, which disappeared. (Ibid. 17- 
22). Plaintiff states in reply that he sent list of notes to defendant 
three times and produces letter of defendant asking for list Dec. 
5, 1901 (Hazel White, 8). How do these last statements of de¬ 
fendant. compare with his previous testimony that he never had 
a list of the notes; that he was never furnished one by plaintiff* 
that he never saw one until the arbitration; that there never was 
a time when he knew with definiteness how the $59,400 was 
2ob made up; that he never had a list of claims by plaintiff 
from which the $59,400 was made up; that he made his 
own computation at the time of the agreement? And how could 
he have made a computation without a list to compute from? 
u ret ^ e iad a com P ll tation of his own, but no list from plaintiff* 
then he had none of his own, but one furnished by plaintiff and 
this he insinuates plaintiff purloined. So far, his testimony is 
u .2? ua i?" . y contradictory of himself and corroborative of plain- 
taff. . But in the next breath almost he contradicts himself again. 
Having said that he never knew of anv copy of the list which dis- 
appeared, he next says that plaintiff had a copy. Having admitted 
that he had at least two lists from plaintiff, one’ two or three months 
before the agreement and a new one at the time of the agreement 
he then says he never had a list of> the notes, and that he did not 
say the plaintiff gave him one two or three months before the 
agreement, and he,defendant, had the computations made bv a clerk* 
that he does not know where he got that, by memorandum or Word of 
mouth, but made up a list from plaintiff’s dictation and had cal¬ 
culations made; that he had a statement of the notes but does not 
know whether in form of list or not (Ibid. 22-4). 

Later on the defendant testified that he made a calculation of 
what would be due June 1, 1902 (three months before the agree¬ 
ment) and has the paper, showing the amount $50,665.46 and 
promised to prepare for the Auditor, in pursuance of his call a 
tabulated statement showing the process of calculations (Ibid 36-7) 
Still later he admits he has books from which he can get informa- 

tl0n a VV he details of the notes (^id. 48.) Again he says he 
OK7 A re I! a . a tabulation showing the calculation of $50,- 

257 665.46 claimed by him as correct calculation of notes given 

. 1° bis counsel, but did not understand he was to tvpewrite 

A Pences, not a new calculation of his own as called 
i? r l b .{ t + he ^ udl 1 t °L but four separate papers (Ibid. 56, and Auditor’s 
Exhibits 70, 71, 72 and 73). Defendant testified that the yellow 
paper (Exhibit 70) was the transcript of plaintiff’s notes, the orig¬ 
inal and complete list, and the others are the corrections he made 
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on it, and then undertakes to explain the corrections (Ibid. 57-60). 
All of these papers bear the earmarks of time and all apparently 
were made before the agreement of Sept. 6, 1902. The first (#^0) 
is a complete list of the original notes produced by the plaintiff, 
with the exception of one note of Oct. 13, 1894 for $1,000.00. 
This list is headed “To June 1, 1902.” It also includes one half 
of the much discussed due bill, which will be referred to in its 
proper place, under paragraph 7 of the agreement. It is also iden¬ 
tical with plaintiff’s list of Nov. 1901, (Exhibit 65) except as to the 
due bill, three notes in the Autumn of 1901 which had been settled, 
as will be referred to later, and the American Parlor Kinetoscope 
Co Note, specially referred to in the agreement of Sept. 6, 1902. 
Exhibit #73 is identical with #70, except that it undertakes to 
segregate the notes, those personal and those firm, includes the 
note omitted in No. 70, lists the note of Aug. 19, 1901, at a differ¬ 
ent computation, and lists the due bill among the fifm notes at its 
full amount instead of half. Exhibit #71 is an adding machine 
transcript of No. 73. But Exhibit #72 is the most significant of 
these papers. It is undoubtedly the paper testified to by him 

258 at page 36 of the testimony before the Auditor as the paper 
prepared by him before the settlement of 1902. Smarting 

with the totals shown in Exhibits 73 and 71, certain deductions are 
claimed, after which the total now asserted hv him of $50,665.46 is 
reached; showing in the first place that the present contentions of 
defendant are no more than a repetition of his claims put forward 
before the settlement, and in the second place that the amount now 
claimed by him to be correct is an amount so claimed by him be¬ 
fore the settlement. It refers also specifically to the total of $59,- 
400, as to which he said he never knew with definiteness how it was 
made up. It must not be overlooked here that in addition to 
testifying he had no such papers he testified that he never saw the 
notes after signing them until the arbitration (Quinter, Sept. 25— 
Oct 1, 35). And yet on this very paper is this notation “Kineto¬ 
scope omitted. It was not among notes,” showing he saw the notes 
and checked them up at time these papers were prepared for set¬ 
tlement. 

But if there be any doubt remaining as to the fact of defendant 
having throughly gone over the claims of plaintiff on these notes 
and having thoroughly understood and accepted the calculations 
adopted in the agreement of Sept. 6, 1902, as testified by the plain¬ 
tiff, it is removed by the contemporaneous declaration of defend¬ 
ant himself. As early as Jan. 6, 1903, four months after the agree¬ 
ment, writing to plaintiff he says: “The principal questions in 
dispute are as follows; by paragraphs: and he then discusses para¬ 
graphs 6, 7, 13 and 16, making no reference to paragraph 

259 3. (Lynham 12-13). In his letter of April 9, 1903 ne 
says: “There is very little now between us. If the assertion 

of a few hundred dollars in claims that will never be allowed” 
etc. (Ibid. 14). In his letters of July 2 and July 20, enclosing what 
has been denominated in this case the red letter statement, referred 
to again in this report, he lists the notes at $59,400.09 as an ad- 
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mitted item, not questioned by him (Ibid., 21 and 26). This 
l paper gets its name from the fact that defendant taking plaintiff’s 
memorandum of the account as it should stand notes on it, as he 
states, the corrections he claims should be made. The original of 
the letter of July 20, 1903 and red letter statement is Auditor’s 
Exhibit No. 69. How do these statements of defendant compare 
mon y in this case that he never admitted and has 
never ceased to dispute the correctness of the amount of $59,400? 

^ ith one exception, the alleged failure to note a credit on one 
of the notes, the defendant has pointed out no errors which could 
be called errors of calculation in these notes. Twice he was called 
upon by the Auditor for a statement showing such errors of calcu¬ 
lation and an account under the agreement of Sept. 6, 1902, and 
again the third time peremptorily; but he never produced them, 
eventually filing statements (Auditor’s Exhibits X & Y) merely 
recapitulating and transcribing the totals shown in Exhibits 71, 72 
and 73 and containing an argument as to the agreement. Previous 
to that he had the original notes submitted to him on several 

260 occasions, with ample opportunity for examination, and was 
asked to point out any other errors; but each time he evaded 

the examination or refused to give any information (Quinter, Sept. 
25-Oc*t. 1, 22-6, 31, 43). Before the arbitrators he had the notes 
and a list furnished by plaintiff and retained by the arbitrators, and 
checked them up but could show no other errors than the ones 
claimed before the settlement, asserted again in the arbitration, 
and now re-asserted (Auditor, 25-7). By his attitude the defend¬ 
ant is plainly in the position not of throwing light on errors, but of 
resurrecting in this suit, on the ground of a failure of settlement 
by the alleged tentative (as he states) agreement of Sept. 6, 1902, 
claims disposed of by that agreement. His attitude in this respect 
is in strong contrast with the attitude of plaintiff in producing 
everything and anything which he could apparently lav hands upon, 
even to the extent of confusing his own case by the mass of imma¬ 
terial matter submitted. 

But let us see what are the so called errors of calculation pointed 
out by defendant. The first is in connection with the American 
Parlor Kinet-oscope Co. note specially referred to in paragraph three 
of the agreement of Sept. 6, 1902, as included in the calculation 
but reserved for further adjustment. Defendant says he was charged 
with the full amount of the note though there were credits which 
reduced it down to $1,700 or $1,800 (Quinter, June 15, 23; Quinter, 
Sept. 25-Oct. 1, 25). This note was not produced. Plaintiff testi¬ 
fied he thought the arbitrators had it but promised to make search 
(Auditor, 5, 13). Afterwards he made search, and said he 

261 could not find it. (Hazel White, 8). Plaintiff testifies this 
was money borrowed from the firm by defendant while plain¬ 
tiff was in England, as recited in the settlement agreement, and the 
note is not open to question; that defendant was not charged with 
the full note but only one half of the balance after deducting credits 
of $1,855. The note from the Exhibit 53 appears to have been 
dated May 27, 1898, with credits May 30, 1898 $900, June 20 $955; 
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June 28 took out $250, July 8 $100. The balance charged to de¬ 
fendant was one half of $2,514.84 including interest to date of set¬ 
tlement in 1902 (Oak Harbor, 8 and Exhibit 53; Auditor, 1-2 and 
Exhibit 65). Defendant does not include this note in his calcula¬ 
tions before the settlement (Auditor’s Exhibits 70-73). There is 
however a note on No. 72 that it would not be admitted as a liability 
on defendant. There appears to be no error here as alleged by 
defendant. 

The second alleged error relates to three notes denominated by 
him as memorandum or irregular notes (Auditor’s Exhibits 57, 58 
and 59; Quinter, June 15, 41). He states his name is signed to 
them by plaintiff and he first learned this in the arbitration, 1908 
(Quinter, Sept. 25-Oct. 1, 10, 25, 28). Plaintiff states these notes 
represent interest paid by him on firm debts, and that they are 
the same notes referred to in defendant’s letter of June 10, 1903 
(Quinter Oct. 1, 2, 6 and Exhibit 18) in which he says: “As to the 
irregular notes, on the completion of the transfer I shall treat them 
the same as I did the judgment notes”—the judgment notes being 
those written on the Ohio bank stationery (Auditor, 1, 4-5). 

262 By an examination of defendant’s lists previous to the agree¬ 
ment of 1902 (Auditors Exhibits 70-73) it will be found that 

these notes were all recognized by defendant and included by him 
in his admitted total of $50,665.46, being the notes of Oct. 25, 1894 
for $100 and $157.50, and Oct. 13, 1895 $360, listed as firm notes. 
While signed by the plaintiff, they are signed in the name of the 
firm of which he was a member, and they bear interest at the rate 
of 7% contracted for between them as the rate allowable on advances 
by either member of the firm. Moreover, plaintiff produces copy of 
a letter written to defendant Jan. 13, 1902, long before the settle¬ 
ment, and listing these notes among others (Oak Harbor, 8, Exhibit 
53). I see no error in their inclusion among the notes for which 
defendant was liable to the extent of one half. 

The third is a note for $1,000 signed by defendant personally and 
wholly in his handwriting, endorsed across the face firm note, 
whether by plaintiff or himself defendant can not say, which is 
charged to him personally (Quinter, Sept. 25—Oct. 1, 7, 25, 2/; 
Auditor’s Exhibit #50). In explaining his deduction of one half 
of this note from his calculation before the settlement (Auditor’s 
Exhibit #72) he says he deducted one half because charged to him 
personally and it was a firm note (Auditor, 54, 57, 59-60). This is 
a fair illustration of defendant’s unreliability with figures and ac¬ 
counts, as admitted by him (Quinter, June 15, 14). The note re¬ 
ferred to is dated Dec. 18, 1896 in Exhibit No. 70 and listed 

263 in Exhibit 73 as a personal note. One half of it is deducted 
in Exhibit 72 because of this error, and the whole of it again 

deducted in the same Exhibit as one of the Kinetoscope notes. On 
the other hand plaintiff admits it is a firm note, being payable to 
the firm and says it was so charged (Oak Harbor, 7; Auditor, 60). 
It appears from plaintiff’s calculation of Nov. 1901 (Auditor’s Ex¬ 
hibit 65), that he also listed this as a personal note; but presumably 
the error was corrected in the settlement as it appears to have been 
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discovered before then, according to defendant’s calculation after 
June 1, 1902 (Auditor’s Exhibit #72). I find no error with re¬ 
spect to this note. 

The fourth claim of error is in respect to the note of Aug. 19, 
1901. (Auditor’s Exhibit #62). Defendant states that the credit 
was not considered but the note was included at its full face and 
that he first learned of this before the arbitrators (Quinter, Sept. 
25—Oct. 1, 8—9, 25). He admits the note is in his writing and the 
endorsement of the credit is in plaintiff’s writing, and that it was 
for money furnished by plaintiff for Post Office building (Ibid. 27; 
Auditor, 56). Plaintiff testifies the credit has always been on the 
note (Oak Harbor, 6). It appears from the evidence and plaintiff’s 
calculation of Nov. 1901 (Auditor’s Exhibit 65) that this was one 
of several firm notes given for money advanced for the post office 
building in the summer and autumn of 1901, and that on Nov. 28, 
1901, the date of the credit on this note, they were all settled and paid 
except this one on which the credit was noted (Oak Harbor, 

264 6) and even the balance of this note was not included in 
plaintiff’s calculations at that time. What part, if any, may 

have been subsequently included cannot be determined without a 
calculation on all the notes, but however that may be certain it is 
that in his calculation before the settlement (Exhibit 72) defendant 
specifically deducted it (Auditor, 57) so that the claim made by 
defendant then must have been considered and allowed on final 
settlement. There was no error. 

The fifth claim of error by defendant relates to the so-called due 
bill, (Auditor’s Exhibit #64). Here again the testimony of defend¬ 
ant becomes interesting. He first says that this is not a due bill 
but a receipt evidently given to himself for monies advanced to the 
firm; that he first learned that plaintiff made a charge against him 
for it in the arbitration; that in the settlement of 1902 it was called 
a due bill and he was misled by the phraseology and never knew 
what it was till it turned up at the arbitration in the list of notes. 
(Quinter, Sept. 25-Oct. 1, 9, 25). Plaintiff testifies it was for money 
used by defendant and so admitted in one of his letters (Oak Harbor, 
7). Now the agreement of Sept, 6, 1902 specifically leaves this item 
open for adjustment, in paragraph 7, and does not include it in the 
notes, paragraph 3. Moreover paragraph 7 of the agreement indenti- 
fies it by date and does not call it a “due bill.” Yet, notwithstand¬ 
ing, the defendant says that when he signed the agreement he never 
realized what the paper was, “did not realize what he meant when 
he described it that waythat since the arbitration he dis- 

265 covered it was a receipt, and does not believe he ever learned 
its character until he saw it copied in the Oak Harbor depo¬ 
sition (Quinter Sept. 25-Oct. 1, 44-5; Auditor, 36). Now, as before 
stated, in his calculations before the agreement (Auditor’s Exhibits 
70-3) defendant included this very paper. In #70 it is listed at 
one half its amount, by date. In 73 it is listed at its full amount 
among firm obligations again by date with the words “due bill” 
written after it; and also so listed in #71. In #72 defendant de¬ 
ducts u y 2 of due bill,” thus eliminating it from his calculation of 
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the notes. Subsequent to the agreement in his letter of Jan. 6, 1903, 
heretofore referred to, defendant, taking up the items remaining in 
dispute, under paragraph 7 of the agreement says: “C. M. C. is satis¬ 
fied he did not receive the money Dec. 5, 1892 without paying the 
same as we had a settlement shortly thereafter” and “paper is very 
indefinite” (Lynham, 12). In view of this language and these 
facts, what becomes of his assertions that he never knew the char¬ 
acter of the paper until first during the arbitration and then since 
the arbitration; assertions quite in line with all his other testimony 
in the case. His utter recklessness in testifying is still further shown 
in this matter by another inconsistency.* Notwithstanding his repu¬ 
diation of the due bill in his letter ol Jan. 6, 1903 on the ground 
that it had been included in the settlement ot Dec. 30, 1893, he tes¬ 
tified in his endeavor to show lack of knowledge of the due bill that 
it w as not presented in that settlement (Quinter, Sept. 25-Oct. 1, 9). 

It is apparent, even from the face ot the agreement itself, 
266 unsupported by the facts above recited, that the due bill was 
not included among the notes, and there cannot therefore be 

error in respect of it. 

The sixth error claimed is the inclusion of two notes dated Dec. 
18 1896 and Nov. 25, 1898 for $1,000 each, referred to as Kineto- 
scope notes (Auditors Exhibits 50 and 55). Defendant claims 
plaintiff is liable for one half of these notes because he was a partner 
in the concern (Quinter, Sept. 25-Oct. 1, 10). He says that the 
money was advanced to pay the debts of the Kinetoscope Company 
to the Underwoods, on one note by the firm, on the other by plain¬ 
tiff (Ibid. 28-9; Auditor, 35-6, 54, 55). It will be seen by reference 
to defendant’s calculation before the settlement (Auditor’s Exhibit 
#72) that he claimed the deduction of these notes in full on the 
ground that he was an accommodation maker, in addition to one 
half of one of them (No. 50) deducted because charged to him per¬ 
sonally instead of as a firm note. When he puts forward the claim 
here he does it on the ground of plaintiff s partnership in the Kme- 
toscope Co. When asked if the partnership agreement was in writ¬ 
ing he said it was but did not produce it. When he came before the 
Auditor, with Exhibit 72 resurrected and before him, he returned 
to his claim of deduction because he was an accommodation maker 
but he could not explain that in the face of the fact the jaotes were 
never used by plaintiff to raise money (Auditor, 35-6, 57-9). The 
interpretation of his claim, to being an accommodation maker no 
doubt lies in the fact that he made these notes individually for the 
company’s debts instead of making a company note, as was 
267 the case w T ith the other Kinetoscope note. Plaintiff denied 
he was a partner in the Kinetoscope Business with defendant 
(Hazel White, 1). The defendant’s testimony does not sustain his 

claim of error on these notes. • 

The seventh alleged error set up by defendant is the compounding 
of interest at 7% on 7 notes on Washington bank paper (Quinter, 
Sept. 25-Oct. 1, 25, 29-30). The only question raised here is a ques¬ 
tion of illegal rate of interest, which will be considered in connection 
with the subject of interest later in this report. 
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The next claim of error is as to the note of Oct. 25, 1894 for $110 
given for a note of one Williams (Auditor's Exhibit #3). Defend¬ 
ant denied he ever got the money for this note (Quinter, Sept. 25- 
Oct. 1, 30-1). But plaintiff produces defendant's letter of June 10, 
1903, agreeing to assume it (Quinter, Oct. 1, 16 and Exhibit 18; 
Auditor, 4-5). Further than that it appears by plaintiff’s calcula¬ 
tion of Nov. 1901, (Auditor's Exhibit 65) and defendant's calcula¬ 
tions of 1902 (Auditor's Exhibits 70-73) that this note was not 
questioned as an obligation of defendant before the settlement. I 
find no error in this. 

The last error claimed is in the alleged altered note (Auditor's 
Exhibit 34). Defendant says plaintiff altered his individual note 
by prefixing his, plaintiff's, initials and the conjunction “and,” 
making a firm note; that for this reason he deducted half, though 
probably should have deducted all (Auditor, 58, and Exhibit 72). 
Plaintiff testifies he did not alter the note (Hazel White, 1). This 
is another laughable illustration of plaintiff’s idea of calculating. 
The note was his individual note to plaintiff, according to 

268 his contention. If plaintiff altered the signature to that of a 
firm note, the effect was to reduce defendant's liability on the 

note one half. And yet in Exhibit 72 he deducts another half and 
says he thinks he should have deducted all. There is no error here 
to benefit defendant, as the note was treated as a partnership note. 

The truth of the matter is that all of these claims of defendant, 
asserted before the settlement, were disposed of then and are re¬ 
asserted now, as before the arbitrators, in pursuance of defend¬ 
ant's set purpose to ignore the settlement agreement. Why does 
he do it? Plainly for no other purpose than to reopen the question 
of interest. If he could get the benefit of this, together with the 
Frankfort Chair stock, he would wipe out a large part of plaintiff’s 
claim. Comparing the papers of calculation produced by the de¬ 
fendant (Exhibits 70-73) with that produced by plaintiff (Exhibit 
65) it will be seen that with the exception of the Kinetoscope notes 
and the alleged altered note the difference between the two parties 
was in the calculations of interest. It is plainly seen that plaintiff 
compounded his annually according to the rates called for in the 
notes, mostly 7%, and according to their agreement, as he states 
(Auditor, 71; Hazel White, 4), and as defendant states (Quin¬ 
ter, June 15, 23; Quinter, Sept. 25-Oct. 1, 11; Auditor, 60-1); 
while defendant calculated the interest at 6% simple according to 
his statement (Quinter, Sept. 25-Oct. 1, 11). This was undoubtedly 
the real question in dispute, amounting to thousands of dollars, ac¬ 
cording to the testimony of plaintiff, defendant, and Fred 

269 S. Campbell, one of the arbitrators (Quinter, June 15, 23; 
Oak Harbor, 8-9; Auditor, 26-7, 37; and this, together’with 

all the other errors, so called by defendant, was undoubtedly aban¬ 
doned by him, as plaintiff testifies, in consideration of the subse¬ 
quent allowance to him for services under the agreement (Oak 
Harbor, 8-9; Hazel White, 9). 

There can of course be no claim of error els to the rate of interest. 
20—2804a 
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It is to the extent of the difference between the figures of defendant 
and the figures of the agreement, shown to have been the subject 
of consideration by the parties; and from the amount determined 
on in settlement it is manifest that the dispute between the parties 
was settled in the agreement in favor of plaintiff. Defendant admits 
he yielded on this point (Quinter, June 15, 39). The defence in 
this respect now interposed must rest on legal grounds, and is as¬ 
serted on legal grounds, the right to compute at the rates specified 
in the notes and to compound. While it may or may not be that 
the reference to the Auditor contemplates his consideration of such 
defences, it is necessarily covered-by the direction to ascertain errors 
in the computation, in view of the general agreement of the parties 
as to the rate of interest and the variations therefrom in the several 
contracts, and it is as well to dispose of it here in so far as the 
Auditor may. 

The defendant contends that there was no agreement that he was 
to pay 7% interest compound, but that by agreement and practice 
afterwards a different rate was established (Answer, p. 3). 

270 He also contends that the notes were executed and delivered 
in Washington; wherefore the law in the District controls 

the contract on the notes which were illegal. (Quinter, June 15, 
23). He testifies that the notes were executed and delivered in Wash¬ 
ington (Quinter, June 15, 45; Quinter, Sept. 25-Oct. 1, 26); that 
the great majority were actually delivered in Washington, the others 
mailed in Washington, but not mailed to plaintiff, in Ohio, 
especially Auditor’s Exhibits 14y 2 to 49; (Auditor, 32, 33); that the 
form for these notes was used because plaintiff always had them 
handy (Ibid. 34). 

On the other hand plaintiff testifies that there was never any 
doubt about the rate of interest being 7% compound; that defendant 
always knew and admitted it; and he produces letters from defend¬ 
ant containing this admission (Hazel White, 4-6); that the notes 
with a crease in them were mailed to him at his hbme in Cam¬ 
bridge, Ohio; that practically all of them were mailed, few were 
not; that when he sent money to defendant the notes were as a rule 
mailed with the money and returned signed, citing specifically the 
large note for $10,880 and producing two letters of defendant in 
support of this statement (Auditor, 66-9; Hazel White, 2-3; Stew r art, 
1 and Exhibit 50Y). He also testified that the forms were used in 
pursuance of their agreement; that the firm had a bank account in 
the Cambridge, Ohio, bank and borrowed money there; that de¬ 
fendant had the forms as well as plaintiff and used them also when 
he sent notes to plaintiff for other indebtedness than that represented 
by remittances from plaintiff (Auditor, 68-71). 

271 There are 62 notes. Of these 38 plainly show the crease 
marks from folding; 50 are dated at Cambridge, Ohio, 5 have 

no place of making, 7 are dated at Washington, D. C. All of the 
Cambridge notes are payable at the Old National and First National 
Banks of that place. The Washington notes are payable at Wash¬ 
ington banks. 

Of the Cambridge notes 29 are drawn at one day with interest at 
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7% after date, payable annually, and in 28 of them is the clause 
“Any statement of interest, if not paid as it falls due, shall bear 
interest at the same rate as the principal,” the other one having this' 
clause stricken out; 4 are payable in demand, with the same rate of 
interest after date and the same provisions otherwise; 2 are drawn, 
one at one day and one on demand, at the same rate after maturity, 
with the same provisions; 9 are drawn at one day, with interest at 
6% after date, and the same provisions otherwise; 4 are drawn with 
interest (no rate specified) after date, three at one day and one on 
demand, and the same provisions otherwise; two are drawn for one 
day, with interest after maturity, one at 7% and one at 8% per an¬ 
num, without the provision for interest on interest. Of the notes 
without place of making 4 are with interest at 7% after date, three 
at one day and one on demand, with the provision for interest on 
interest, and 1 is at 8% after date, on demand, with the same pro¬ 
visions. Of the Washington notes 2 are at 7% payable annually; 
2 at 7%; 1 at 6% ; 2 with interest (no rate specified), 4 being at one 
day, 2 on demand; and 1 at 3 days. 

On the whole it seems unquestionable from the notes themselves, 
supported by the fact of plaintiffs residence in Ohio and the 

272 general course of dealings and communication between these 
parties alone, the place of delivery of the bulk of these notes 

must have been Cambridge, Ohio, negativing defendant’s testimony 
and corroborating plaintiff’s; even as to the notes dated in Washing¬ 
ton and those without place of making thereon; so that there can be 
nothing in defendant’s contention that the law of the District con¬ 
trols these contracts, beyond the seven notes dated and payable in 
Washington. But even though governed by the laws of the District, 
the rate of 7% was not illegal. At the time they were made parties 
could contract in writing in the District to pay that rate. Shepherd 
v. Pepper, 133 U. S. 626. As to the notes payable in Ohio the laws 
of that State control the rate of interest. Lockwood v. Lindsey, 6 
App. D. C. 400. Cromwell v. Sac County, 6 Otto, 51. As to the 
notes without the rate of interest specified therein, they would be 
controlled by the general agreement between the parties fixing the 
rate of interest allowable at 7% payable annually. As to the notes 
providing for the payment of interest on interest instalments un¬ 
paid, there can be no question as to the legality of the contract in the 
District or in Ohio. In the absence of agreement this would not be 
so as to the notes not bearing this compounding clause; but I hold 
that defendant is bound in this respect by the agreement of Sept. 6, 
1902, accepting and agreeing to pay the interest on those notes as so 
compounded, as though he had originally so contracted. Defendant 
agreed to accept the calculations of interest as compounded by plain¬ 
tiff under the agreement that interest should be paid annually, and 
is estopped from denying it now, it not being usurious. His 

273 agreement in this respect was recognized by him, fully when 
writing to plaintiff June 15, 1903, he says: “The errors I 

called your attention to were discovered in a final scrutiny of the ac¬ 
count. They were not very important. * * * I raised no ques¬ 
tion but a question of arithmetic * * * ” (Lynham 18). 
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Defendant also urges that the amount of his indebtedness on these 
notes should be reduced materially because they were payable on de¬ 
mand or in one day and after maturity they should bear simple in¬ 
terest. Neither is this contention of defendant sound. Contracts 
drawing interest at a special rate draw the same rate of interest after 
maturity as before. Cromwell v. Sac County, supra. 

This brings us to the segregation of the notes into those given in 
relation to partnership matters and those given in relation to indi¬ 
vidual matters, as directed by the reference. T assume the language 
“Partnership matters” to be broad in scope and to mean as well trans¬ 
actions with partnership funds as distinguished from transactions 
with individual moneys of the partners. Tt will be borne in mind, 
as before stated, that in the settlement agreement as shown by the 
calculation papers analyzed in this report, there was no difference 
between the plaintiff and defendant, except in several of the alleged 
errors, as to defendant’s liability in full on certain notes signed by 
him personally and to the extent of one half on certain other notes. 
The position of defendant now in this regard is another evidence of 
his purpose to defeat as far as possible the rights of plaintiff by the 
material reduction of his ultimate recovery. 

The plaintiff testifies on this point that personal notes of 

274 defendant represent the splitting of over $20,000 of firm obli¬ 
gations; that really only $5,700 of defendant’s notes are per¬ 
sonal notes and they are connected with joint dealings and grew out 
of them; that the only notes personal are Auditor’s Exhibits 4, 6, 7, 
10, 14, 51, 55, possibly #5, 14 1 /-* and half of #2, through the last 
probably joint as result of a settlement between them of both personal 
and firm obligations (Hazel White 3-4, 11). Defendant testifies 
that he never split firm notes in half and signed for one half indi¬ 
vidually to order of plaintiff: that some of the notes were firm notes 
and some individual notes for money used by defendant personally; 
that in no instance were notes signed individually connected with 
partnership interests, but were for his personal expenditures (Quin- 
ter, June 15, 41; Sept. 25-Oct. 1, 7-8, 31; Auditor, Test. 32-3, 35). 
But he admitted that he often retained plaintiff’s share of rents from 
firm property, as plaintiff did not need the money, and gave plaintiff 
a note for it. subsequently admitting notes of this character; that it 
was his practice to do this (Quinter, Sept. 25-Oct. 1, 31-2); that 
when plaintiff advanced money to the firm he gave a firm note, and 
when he took firm money for personal use he gave plaintiff a note 
for one half (Auditor, 44, 48). 

But defendant’s contention is not true. The largest and earliest 
note, (Auditor’s Exhibit #2), which will be discussed later in detail 
includes a splitting of firm obligations to plaintiff. So also are 
Auditor’s Exhibits 15, 16, 17. the first being for % of firm taxes paid 
by plaintiff, the third for y 2 of firm interest paid by plaintiff, the last 
for a M» of a curtail on a firm loan paid by plaintiff. (Audi- 

275 tor, 33, 41, 120-1; Stewart, p. 1 and Exhibit 50x and the 
Auditor’s Exhibits), the splitting of firm obligations to plain¬ 
tiff; while Auditor’s Exhibits 11, 12,13, 18 and 52 represent the one 
half rents belonging to plaintiff and withdrawn by defendant 
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(Auditor 40, 41, 55 and the Exhibits) Auditor’s Exhibit 3 is appar¬ 
ently a note for a full amount due the firm by one Williams, hereto¬ 
fore alluded to, and no doubt allowed plaintiff in full by defendant 
because allowed to defendant in settlement of Dec. 30, 1893 on which 
the $10,880 note was given covering firm transactions to Mch. 15, 
1893, as will be seen later. This would be a personal note for firm 
matters. Auditor’s Exhibits 4, 7, 10, 14, 14%, 50, 51, 53, 54, 55 and 
56 appear to be purely personal notes for monies advanced to defend¬ 
ant by plaintiff for personaluse. (Auditor, 32-3,35-6,39-41,54-5,and 
the Exhibits). But Exhibits 50, 51, and 54, were for monies with¬ 
drawn from the firm for personal use of defendant, for which he gave 
to the firm his personal note. (Aud. Test. 35, 55 and the Exhibits). 
Auditor’s Exhibits 19-49 and 60, are admitted by defendant to relate 
to partnership affairs. (And. Test. 33-4), being for monies advanced 
to him by firm, or monies of plaintiff restained by firm. (Auditor, 
42-56, 121, 149). In his testimony as to two of these notes, 
Auditor’s Exhibits 24 and 27, defendant got very badly tangled and 
finally failed to explain them, in an endeavor to avoid the conclusion 
that there was a class of transactions other than the two originally 
claimed by him. Auditor’s Exhibits 57-62 appear to be of the same 
class as the last mentioned, firm notes to plaintiff for monies ad¬ 
vanced by him or his monies retained by firm. (Auditor, 
276 55-6; Oak Harbor 6). 

It appears that in February 1894 these parties had a set¬ 
tlement as of Dec. 30, 1893, which is dragged into the case in connec¬ 
tion with the defendant’s contention that the $10,880 note is a per¬ 
sonal note and that the so-called due bill ante-dating it is not a proper 
claim. I have referred to this in the discussion of the due bill in 
connection with the notes, and to which I shall again refer in its 
proper place under paragraph 7. Defendant claims this was a final 
settlement in which his, defendant’s, personal notes were surrendered 
and a new note for the balance given to plaintiff (Quinter, June 15, 
45; Sept. 25-Oct, 1, 33-4; Auditor, 99-100 and Exhibit 502). 
Plaintiff denies that he ever had a general settlement with defend¬ 
ant, only settlement of particular items; never had a rent settlement. 
He says in this particular settlement lie took a lot of defendant’s 
Ohio notes which he had trouble in collecting, mentioning especially 
the Fisher & Hosick Mortgages. (Auditor, 113-114; Hazel White 
1-3.) The defendant produced the notes entering into that settle¬ 
ment and a memorandum showing the balance incorporated into the 
note for $10,880.36, in question in this case. (Auditor’s Test. 99- 
100 Exhibit 502.) The plaintiff produced a memorandum, with 
corresponding totals, which he says shows the items entering into 
that settlement (Auditor’s Test. 112-13, Exhibit 505). These two 
exhibits, taken together, show that defendant was charged with five 
notes, notes signed by him personally on the Ohio bank form, com¬ 
pounding interest, and was credited with a number of items, 
277 including the Hosick and Fisher mortgages, and the differ¬ 
ence was the amount for which the new note was given, 
Auditor’s Exhibit #2, dated Dec. 30, 1893. One of the notes 
charged to defendant, dated M’ch 15, 1893 for $18,046.21, has an 
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endorsement on the back headed “dictated by J. W. C.”, but which 
plaintiff denies he dictated (Auditor 135-6) and reading as follows: 

“Covers settlement of the accounts of C. M. Campbell and J. W. 
Campbell with the firm of J. W. & C. M. Campbell from May 11, 
1892 to March 15, 1893: 


Amount due said firm from C. M. C. $12,442.17 

Amount due said firm to J. W. C. 23,551.20 

Interest March 1, to M’ch 15. 99.06 


2) $36,092.43 


$18,046.21 

all in defendant’s handwriting, and the following endorsement in 
plaintiff’s handwriting. 

“Included in note dated Dec. 30, 1893 as per letter of Feb. 1, 
1894.” 

Plainly this note was a firm settlement of March 15, 1893, and 
as on the deal of Feb. 1, 1894 (as of Dec. 30, 1893) the personal 
matters were more than offset, admitting that all of the other notes of 
defendant were for personal matters, though at least one other that 
of Dec. 16, 1891 is shown by an endorsement to be in settlement of 
firm matters, the balance for which the note was given being less 
than the amount due on firm settlement, the new note must be 
treated as relating to firm matters, and I so treat it. 

The final evidence of the complete adjustment between 
278 these parties of all the questions raised by defendant, and of 
the substantial correctness of the amount arrived at in the 
agreement of Sept. 6, 1902, as the total amount due plaintiff on the 
notes, is found in a careful calculation made by the Auditor from 
the notes themselves, in connection with the testimony in the case, as 
stated in Schedule A hereto attached. In this calculation I use the 
rate of the general contract between the parties in relation to inter¬ 
est on advances, w T here the note specifies no rate, viz: 7%. The cal¬ 
culation totals within a few dollars of the amount stated in the 
agreement, viz: $29.61 in excess of it, which difference might easily 
be accounted for by slight errors by the parties in this tedious arith¬ 
metical task. It shows that defendant was not charged with the 
full Kinetoscope note, as he claims, but only the balance due after 
credits made. It shows that he was allowed for the credit of $779.48 
on the note of August 19, 1901. It shows that the due bill was not 
included. It shows that the personal notes and the firm notes were 
properly segregated. It shows that the other questions raised by him 
then as now were all resolved in favor of plaintiff, including the 
question of interest, the same being compounded annually, according 
to the contract and the rates specified on the notes. It absolutely 
disposes of defendant’s case on this point. 
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279 Account Stated Between Parties, Red Letter Statement, 

Auditor's Exhibit 69. 

A number of matters in different paragraphs of the agreement left 
open for adjustment, appear to have been subsequently adjusted by 
a stated account as shown by the correspondence between the parties, 
particularly what is known as the “Red Letter Statement. I shall, 
therefore consider these matters generally before taking up the para¬ 
graphs in detail. , , ,, , 

Both parties testify that immediately after the agreement they be¬ 
gan working on the settlement of the items left open in the agree¬ 
ment for adjustment between them (Lynham 28; Quinter, Sept, -o- 
Oct. 1, 35). Plaintiff testifies that everything left open was settled 
except the London claim for compensation and the Steele claim, and 
he and defendant made a statement of account, each haying his own 
copy ’ that a copy of this account stated, in defendant s handwriting, 
was attached to defendant’s letters of July 2 and 20, 1963, being 
called the Red Letter statement (Lynham, 28-31; Hazel White, 10; 
Auditor, 114, 125-6) ; that thereupon the deed to the Joplin prop¬ 
erty was executed, and also the notes under the agreement, both dated 
Oct 1 1902, while he was in Washington shortly after the agree¬ 
ment was signed, in September or October, but he handed the deed 
back to the defendant for a correction and the deed and notes were 
never sent to him by the defendant as promised (Lynham, 26-7, 
Oak Harbor, 35); that subsequently defendant proposed to 
280 set off the Steele claim against his London claim and he 
agreed to that (Hazel White, 8; Auditor, 125-6, 142-3); that 
later defendant claimed to have discovered errors m the account, 
amounting to $611, and plaintiff, though explaining that they were 
not errors, agreed to offset them by allowing the $600 covered in the 
account as profits on the 14th Street Syndicate deal. (Lynham, 
28-9; Oak Harbor, 3, 4-5, 39; Hazel White, 10.) 

Defendant testifies that none of the items left open by the agree¬ 
ment was ever settled; that the agreements between plaintiff and 
himself in respect thereto were tentative, subject to a settlement of the 
Joplin property matter, which was the keystone of the agreement of 
Sept. 6, 1902, and which plaintiff refused to carry out according 
thereto; though he admits the copy of the account referred to by the 
plaintiff, “the red letter statement,” attached to his letter of July 20, 
1903 is in his handwriting and does not deny the correctness of that 
account (Quinter, June 15, 28; Sept. 25-Oct. 1, 54, 59; Auditor, 
f 38.) He denies the execution of the Joplin deed in September or 
October 1902, though not the notes, and claims that the incident tes¬ 
tified to by the plaintiff related to a deed executed in July 1903 giv¬ 
ing plaintiff an undivided half interest in joint property of the firm 
(Quinter, Sep. 25-Oct. 1, 4-6, and Exhibit C. M. C. #9. He says 
that when he prepared the deed to the Joplin property and sent it, 
Oct. 5, 1902, to the plaintiff, the latter sent it back with a memoran¬ 
dum for correction, and after correcting it he, defendant, acknowl- 
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edged it; but he admits that he cannot account for the lapse 

281 of time between the date of the deed, Oct. 1, 1902, and the 
date of acknowledgment, July 18, 1903, beyond his general 

assertion that plaintiff refused to take the property; that he does not 
know when it was done, has not a copy of his letter of Oct. 5, 1902, 
forwarding it, will not be positive the plaintiff sent the memorandum 
by mail, and does not know whether he has the plaintiff's memoran¬ 
dum. (Quinter, June 15, 32-6, 52-4.) 

lie further testifies that he was willing to set the Steele claim off 
against the London claim for the sake of peace, but that the agree¬ 
ment as to this was tentative and never finally accepted (Quinter 
June 15, 27; Sept. 25-Oct. 1, 14-15; Auditor, 149-50); though he 
introduced the evidence of Fred S. Campbell, one of the arbitrators 
to show that plaintiff admitted in the arbitration that they were so 
set off (Quinter, June 15, 5-6). He also testified that the plaintiff 
admitted before the arbitrators that the 14th street syndicate matter 
(which plaintiff says he set off against the alleged errors of $611) 
was settled (Auditor, 146). 

Because of the utter unreliability of the defendant’s testimony, as 
heretofore shown and as will be further shown in the course of this 
report, as well as because of certain significant facts, 1 am disposed 
to accept plaintiff’s statement as to the stated account, the Joplin 
deed, and the notes, rather than the defendant's. The deed is 
dated October 1, 1902, about the time the plaintiff says it was handed 
to him. Defendant is unable to produce his letter of Oct. 5th, 1902, 
in which he says he forwarded it to the plaintiff, a date four 

282 days after the date of the deed. He says it was returned to 
him by mail with a memorandum, but produces neither letter 

from plaintiff nor memorandum, and then says he does not know 
whether he got it by mail. He is unable to account for the long 
lapse of time between then and the acknowledgment, July 18, 1903. 
He produces the deed from his possession and does not show that 
he ever sent it to the plaintiff executed, at or about the time of its 
date. He corroborates plaintiff’s testimony of the settlement, in 
September or October 1902, by account stated, of all matters in dis¬ 
pute except the Steele and London claims, and including the Joplin 
property, by the very evidence of the date of the deed itself, October 
1, 1902, coupled with the copy of that account, the red letter state¬ 
ment, later enclosed in defendant’s letter of July 20, 1903, showing 
every item by paragraphs consecutively and the sum of $30,000 de¬ 
ducted for the Joplin property, as testified by the plaintiff and ad¬ 
mitted by the defendant (Oak Harbor, 3-4); Quinter, Sept. 25-Oct. 
1, 54-6). The significance of the coincidence in date between the 
acknowledgment of the Joplin deed, July 18, 1903, and the letter 
enclosing the copy of the account stated, July 20, 1903, will be ap¬ 
preciated when the facts as to plaintiff’s alleged refusal to take the 
Joplin property are shown. It will be apparent then that defend¬ 
ant was endeavoring to delay settlement during all those months, 
and finally, making up his mind to close, undertook to squeeze more 
out of the plaintiff, and in the process again fell back into the scheme 
of preventing settlement 
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The defendant says the whole settlement as to items left open by 
the agreement was aborted by the plaintiff’s refusal to take 

283 the Joplin property at $30,000. (Quinter Sept. 25-Oct. 1, 
59). All through the case he gives prominence to the al¬ 
leged and antagonistic position of plaintiff in his refusal to take 
this property at over $25,000. He introduces the testimony of Fred 
S. Campbell that the plaintiff admitted before the arbitrators that 
this $5,000 was the sole question between him and defendant 
(Quinter, June 15, 4-5) ; and of W. A. Campbell that the plaintiff 
in a personal interview endeavored to induce him to fix a value 
of $25,000 but he declined and had repeatedly informed the plain¬ 
tiff the value was $30,000 (His deposition at Joplin, filed August 
19, 1912). He also produces a letter of plaintiff to W. A. Campbell 
on this point (Quinter, June 15, 50-2). 

But this interview with and letter to W. A. Campbell were subse¬ 
quent to the account stated, by which the Joplin matter was settled, 
being in August-October 1903. Plaintiff does not deny that he 
never wanted the Joplin property and objected to taking it above 
its market value as he had expert opinion of its value being $25,000; 
but he denies specifically the testimony of Fred S. Campbell and 
W. A. Campbell as to his statements as interpreted by them; and 
contends that he agreed to accept the property at $30,000. (Oak 

Harbor, 34, 7, 35). _ „ 

The defendant also produces a letter of Nov. 28, 1902, from the 
plaintiff to him, in support of his contention (Quinter, June 15, 
45-7; Exhibit C. M. C. No. 8); but this letter has no special signif¬ 
icance when considered in connection with the other correspondence 
between these parties; and as this correspondence is scat- 

284 tered promiscuously through the evidence, I propose to re¬ 
view it chronogically. The parentheses in quotations are 

The first letter is from plaintiff to defendant, dated Sept. 9, 1902, 
three days after the agreement, introduced by the defendant. It 
goes over the state of the defendant’s account in bank to satisfy 
him as to the $2,000 check referred to in paragraph 13 of the agree¬ 
ment, in an endeavor to satisfy defendant on that point; it dis¬ 
cusses the Straub item, paragraph 11, and the feed store item, para¬ 
graph 9; it suggests the Joplin price is too high; it says McMahon 
will be asked to state the Pitney account, paragraph 17; it asks 
for a blank deed that plaintiff might prepare the deed apparently for 
the partnership transfer, paragraph 19. (Quinter, June 15, 30-2.) 

The next is from plaintiff to defendant, Nov. 28, 1902, produced 

^ by the defendant. He opens thus: 

“Your statement that you should not be charged interest on money 
drawn from the firm until there was a settlement needs no comment. 
I went over the calculations of your balances with you, giving you 
Mr. McMahon’s figures, and you expressed your entire satisfaction 

with them.” 

Then as to the Joplin matter being considered under the agree¬ 
ment on the settlement of all preceding matters, he complains of 
defendant’s failure to dispose of those matters, saying he tried time 

21—2804a 
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and again to secure defendant’s attention to them and had waited 
nearly three months for him to examine into them, but in view of 
the defendant’s action in criticising him, in his letter to W. A. 
Campbell, he now notifies defendant he will go by the terms of the 
contract and take only a half interest in the Joplin property 

285 at its fair market value. (Quinter, June 15, 45-7; Oak 
Harbor, Exhibit 76.) 

The next letter is from plaintiff to defendant Dec. 1, 1902, pro¬ 
duced by plaintiff. And in these two letters we have the crux of 
the matter; the question not of the Joplin property, the '‘Keystone 
of the Agreement”, but of interest on the notes, settled in the agree¬ 
ment of Sept. 6, 1902, and now attempted to be reopened by defend¬ 
ant. The letter opens: 

“Will (W. A. Campbell) has handed me your letter of the 26th, 
and I must say that for a disposition to deceive, it is up to your 
very worst. It requires some attention in addition to the letter 
mailed Saturday (evidently the letter of Nov. 28 above referred to). 
So far as the matter of interest is concerned the incident is closed 
so far as I am concerned, and you told me it was so far as youi 
were.” 

The letter then goes on to discuss the question of interest and, 
again quoting from defendant’s letter to W. A. Campbell in respect 
to the Steele claim and London claim, asserts the letter to be false 
and that defendant had proposed to balance them, he plaintiff, tak¬ 
ing time to consider the proposition. (Oak Harbor, 40, Exhibit 
75.) This letter fully corroborates the testimony of plaintiff that 
the account had been stated previously thereto and the Joplin deed 
and the notes executed; and that the Steele and London claims were 
the only things left open at that early date. It quotes the exact 
total of the so-called red letter statement, the account stated between 
the parties in the autumn of 1902, viz., $63,742.93. The strictures 
of defendant’s conduct in this letter because of his attempts to evade 
settlement are none too severe. • 

286 The next is from defendant to plaintiff, Jan. 6, 1903, pro¬ 
duced by plaintiff, plaintiff being still after a settlement. It 

says: # „ 

“The principal questions in dispute are as follows, by paragraphs: 

6. The 14th St. syndicate deal was not joint money. 

7. C. M. C. is satisfied that he did not receive the money Dec. 5, 
1892 without paying the same. 

13. I am not satisfied that the $2,000 you drew from my Cam¬ 
bridge account February 1894 was in settlement of $2,000 drawn 
by me from the. firm over a year previously. 

16. I am satisfied you are liable under the Steele claim but am 
willing to adjust it in connection with your so-called claim for 
extra compensation in London. 

17. As paragraphs 7, 13 & 16 above embrace matters that were to 

be settled by me * * * it is incumbent on me not upon you 

to decide the questions raised therein. This I have done. They are 
therefore no longer open questions. Paragraph 6 raises a question 
that is settled by the facts as shown above, and by the fact that I 
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could not put you in a deal without your consent. Consequently 
there are no unsettled questions under the agreement, and under 
paragraph 17 you become owner of the Joplin property as therein 
specified.” (Lynham, 12-13.) 

This letter shows clearly that at its date all matters had been 
agreed upon except the paragraphs mentioned, viz., the items of the 
14th St. deal, the due bill, the $2,000 check on the Cambridge 
account, and the Steele and the London claims. 

The next is Januar}' 12, 1903, from plaintiff to defendant, pro¬ 
duced by plaintiff. In this he replies to the claims of defendant’s 
letter of Jan. 6. He shows him in error as to paragraph 6, quoting 
from letter of defendant showing the 14th St. deal was a joint 
account. He then says: 

287 hen you asked me to drop the English claim, and you 
would the Steele claim, you said that then will settle every¬ 
thing and you can go ahead and make the calculation, and later 
when I assented to this you gave me the data of your notes and credit 
in the Pitney matter, for the purpose of making the final calculation. 
I supposed we had at least reached an end of these matters. You 
had run down the other matters apparently to your satisfaction, 
agreeing with me that we must reach an end oh the evidence.” 

Then discussing the due bill and the $2,000 check on the Cam¬ 
bridge account, and calling upon the defendant to produce the papers 
in his possession to verify these items, he says: 

“You are not obliged to settle unless you are satisfied and I don’t 
want you to do so, but your claiming you are not satisfied does not 
settle it. * * * I shall go to W. Tuesday night, and will advise 

you when I can meet you or Mr. Ridout or both, to carry out the 
preliminary agreement of Sept. 5, 1902. I desire only a fair, 
amicable settlement. I have let you have your own wav in arrang¬ 
ing it.” (Oak Harbor 40, Exhibit 76.) * 

The next is April 9, 1903, from defendant to plaintiff, produced 
by the plaintiff. Apparently by this time the question of the 14th 
Street deal had been eliminated, and apparently also the Joplin mat¬ 
ter was hanging fire in pursuance of plaintiff’s expressed determina¬ 
tion not to close that until the other matters preliminary to it were 
settled. And here again we find the defendant going back to the 
interest question, the real thing that was bothering him, though he 
afterwards expressly admitted the Joplin property price was put in 
the agreement of Sept. 6, 1902, to offset it. (Quinter, June 15, 39.) 
He says: 

288 “I have yours of April 6. If any notes are to be signed 
drawn them at 5% (the agreement specifies 6%) and I will 

allow your two claims of $2,000, and $1,000—$500 chargeable to me 
(evidently the $2,000 Cambridge check and the due bill). * * * 

The English claim was balanced against my Steele claim and wiped 
out.” (Lynham, 13-14.) 

The plaintiff in his reply April 11, 1903, produced by him, says: 

“I will not agree to alter the contract regarding the interest. 
♦ * * j yielded on the 14th Street syndicate after your own 
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writing turned up showing I was entitled to half, supposing we had 
at last reached an end. If we have not that item will be asserted.” 

He then suggests the leaving of the interpretation of all the con¬ 
tracts to some good, honest, impartial lawyer for a final adjustment 
(evidently referring to the Joplin matter); and says: 

“I am entirely willing to abide by the terms of the preliminary 
agreement, and if it requires me to take your Joplin property, or 
the half of it, at more than the fair market value, I will submit.” 
(Oak Harbor 40, Exhibit 76.) 

The next is a letter from the plaintiff to defendant, dated June 9, 
1903. Plaintiff says: 

“I have drawn an article which I enclose and which I trust will 
be satisfactory. 

“I want this to be an end of the matter, so that I can finally 
dismiss it from my mind, and to that end am willing to take the 
Joplin property, although I know it is more than $5,000 more than 
it can be sold for today. I do not like to close this up and leave the 
matter of the encumbrances on the Joplin property and between 
lot 2 and the Pitney lot to be settled later. But if it will help you 
now, I will waive it for the present; but want it done as soon as you 
can reasonably give it attention. * * * Place on the smallest 

and shortest note a credit for $600 or draw a new note for $600 
less. Thev should all bear date of Oct. 1, 1902. 

“On receipt of the notes, and deeds, and the enclosed contracts, 
signed by you, I will send you one copy of the contract signed 

289 by me, and the notes corresponding to the list heretofore fur¬ 
nished you.” (Oak Harbor, 3-5, Exhibit 50-A.) 

With this letter the plaintiff sent to the defendant the notes to 
sign in accordance with the agreement of Sept. 6, 1902, paragraph 
18, in denominations of $5,000 and $10,000 and one for the balance 
of over $3,000 called for by the red letter statement of account (Oak 
Harbor, 4, 39), and he says the $600 deducted was the item of the 
14th Street syndicate deal. (Oak Harbor, 5, 39.) 

Now in the light of this letter what becomes of the defendant’s 
claim that the plaintiff would not take the Joplin property at 
$30,000; and what becomes of his contention that the refusal of the 
plaintiff to take it was the one thing which prevented a settlement. 
Apparently with this agreement of plaintiff s no one of the para¬ 
graphs of the agreement of Sept. 6, 1902, in dispute could possibly 
be left open, from defendant’s standpoint, but the $2,000 check and 
the $1,000 due bill, paragraphs 7 and 13 of the agreement. 

But let us see what is defendant’s next step in “the performance 
of wiggling out” as plaintiff denominates his actions in his letter 
of Dec. 1, 1902. He says he would not accept this contract offered 
by plaintiff in this letter (Oak Harbor, Exhibit 50) because it was 
outside of the agreement of Sept. 6, 1902, and made the plaintiff 
arbiter of how T much he should pay himself out of the proceeds; that 
in September previous plaintiff had sent him a deed in accordance 
with this proposed contract and he rejected it and drew one giving 
plaintiff an undivided interest in the partnership property, 

290 w’hich he produced, but but plaintiff refused it and wanted 
a deed for the whole interest as proposed in exhibit 50, Oak 
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Harbor (Quinter, Sept. 25-Oct. 1, 4-6). Plaintiff testifies that he 
did draw such a deed and declaration of trust as contemplated by 
this proposition, and, on advice of his counsel, defendant refused to 
have the title to property otherwise than in them both as tenants in 
common, but no other deed was prepared or executed. (Lynham 
27-7.) He further testified that defendant returned to him the 
agreement, exhibit 50, with the suggestion of the change of one word 
(Oak Harbor 4). Defendant admits this. (Quinter, Sept. 25-Oct. 
1, 18.) 

Apparently the Joplin property being out of the way, defendant 
fell back on the device of having his counsel, Mr. Ridout, disapprove 
of the proposition that he should convey title of partnership prop¬ 
erty to plaintiff, under the proviso of paragraph 19. But there is 
no evidence that defendant ever tendered a deed to plaintiff of his 
half interest, beyond his own statement, which plaintiff denies, 
(Lynham, 27-8); while there is in evidence a letter from plaintiff 
to defendant requesting such a conveyance as late as October and 
November 1904 (Oak Harbor, exhibit 76). 

At the same time, going further, let us see what was defendant’s 
reply to this final acceptance by plaintiff of the Joplin proposition? 
On June 10 he wrote two letters to plaintiff, produced by plaintiff. 
In one, already quoted, he goes over the Frankford stock matter, 
and then says: 

“As I wrote you I prefer to hold the property here with you as 
tenants in common, giving you back a trust if you desire it. This 
you said would be acceptable. * * * I shall proceed to have the 

necessary deed executed the day Pauline gets back, as tenants in 
common. If you want the trust executed in security, about which 
you spoke once or twice, let me know at once.” (Lynham, 
15-17.) 

291 In the other, side stepping as plaintiff asserts, he says: 

“In going over your statement of account between us I find 
several discrepancies. In stating the balances you say: * * * 

While 1 object to interest being charges on these balances, my main 
objection is to errors in the principal amounts.” 

He then makes criticism of errors of about $100 in the sundry 
balances; $140 in the Pitney balance; $242 in interest on his allow¬ 
ance for sendees, and one-half of the feed store item, or $360. He 
then continues: 

“Under paragraph 19 of the contract I am permitted to have the 
property held as tenants in common. After reflection I prefer that 
form and will give you back a deed of trust if you want it.” 
f “Also please bring all the old notes over with you to be surren¬ 
dered for the new ones.” (Quinter Oct. 1, 6-7, Exhibit 18.) 

Plainly the hitch now was not the Joplin property at all, but the 
titles to the Pitney lot and lot 2, and the partnership property, be¬ 
fogged by the resurrection of alleged errors in the account stated 
between the parties. 

Replying to these letters, in his letter of June 13, produced by 
him, plaintiff says: 

“I don’t know which of your letters of June 10th most surprise 
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me. I will not be drawn into a discussion of these accounts again 
by letter. We went over these matters nearly four months ago at 
the Willard, when you had your data in hand, and, as I understood 
it, you proposed and I agreed to throw out the $700. you hadn’t 
accounted for on the 14th St. — as a final settlement. We were to 
close it up when I returned from New York. Twice after that you 
promised to close it up by executing the papers, on my return from, 
New York. Once at the Riggs you expressly said you would settle, 
as the account is now stated, on the next Saturday. On the next 
Saturday you said it needn’t be done then, you could sign them 
and send them to me, and that you would do it so I could get them 
by Wednesday. 

“I gave up the $700. for peace and because I didn’t want to wrong 
you. I agreed to take the Joplin property with the same motive. I 
am perfectly willing to carry out the contract of Sept. 5. 

292 * * * But if this isn’t a final settlement, the 14th street 

item is in, and the Joplin property matter is open. * * * 

“I told you my objection to carrying my notes to W., and as we 
can transact the business with absolute safety to both without the 
necessity of taking such a risk, I do not feel called on to change my 
notion.” (Oak Harbor 5, Exhibit 50 B.) 

June 15, 1903, the defendant replied, in a letter produced by the 
plaintiff, as follows: 

“The errors I called your attention to were discovered in a final 
scrutiny of the account. They were not very important and all I 
expected you to do was to tell me upon a candid examination of 
them, whether I am right or not. * * * I raised no question 

but a question of arithmetic. If these are errors and you think 
even so you should have the money involved, which I do not believe 
for a minute, I will be disposed to give it to you rather than start 
up any more arguments.” 

He then goes into the Frankford stock matter again, and follows: 

“I do not care to have two sets of notes out at once. It is not 
right and I will not do it. A\ hen I give you the new notes I wish to 
inspect and tab off, and receive the old ones.” (Lynliam 18-20.) 

What becomes of the important Joplin property proposition here? 
The question of settlement seems to depend not on that but upon 
unimportant errors of arithmetic, once disposed of, and the disin¬ 
clination of defendant as to the method of exchanging new notes 
for old. 

Again there appears to be another lull in the correspondence. 
Perhaps in the meantime the plaintiff took one of the numerous 
trips to Washington to get the matter closed up. The next letter is 
from defendant to plaintiff, July 2, produced by plaintiff. In it he 
says: 

“I enclose you a copy of your memo, with the corrections I think 
ought to be made in red ink. * * * Please send the cor- 

293 rected statement at once as you want it, so I can push this 

through. * * * Also correct the interest credits like the 

last item, giving the dates and net figures, so we can reach a con¬ 
clusion at once accurate and final on this statement” 
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As this is the original red letter statement and identical with that 
attached to his later letter, I shall not now consider its details, beyond 
calling attention to the fact that while the defendant figures the de¬ 
duction of $30,000 for the Joplin property, he still talks about the 
error in taxes and in addition has found some other items to ques¬ 
tion, though previously disposed of according to his letter of January 
6, 1903, being the Straub and feed store and Berwick items, and the 
interest on balance from June 1 to Oct. 1 , 1902. Though the plain¬ 
tiff had explained it time and time again, apparently he again reit¬ 
erates the same old question about the Straub item without pointing 
out error. (Lynham, 21-3.) 

The plaintiff answered this, and apparently another letter of de¬ 
fendant’s of July 8, in a letter produced by him, in which he says he 
would correct the tax item, if there was a mistake, as soon as he 
could find his calculations, which had been mislaid, again answered 
the question about the Straub item, and then adds: 

“I have no objection to your sending the notes to Fred and have 
him deliver them and receive the old ones. I haven’t the slightest 
objection to your seeing the notes, but I do object to carrying around 
a large number of valuable notes which, if lost, would destroy the 
written evidence of the debt. To do as I suggested requires no risk 
on your part or mine. * * * I am willing, if you are, to try to 

make such a division of the property as will satisfy your debt and 
free you from it, but is this is not done I want such a system of ac¬ 
counts of our joint property as will require our joint act in paying 
out our money, so each will have a check on it.” (Oak Harbor, 40, 
Exhibit 74.) 

294 We again hear from the defendant in writing July 20, 
1903, and attached to this letter of his to plaintiff, produced 
by plaintiff, is the Red Letter Statement of the account, made be¬ 
tween the parties the previous autumn. (Auditor’s exhibit 69.) 
The defendant says: 

“I send you an exact copy of your memorandum with errors in red 
ink, and one item in black which I think should be in red ink, 
namely, the Mrs. Straub item.” 

He then eliminates the 14th St. Syndicate item; and explains his 
claims of deductions from the account in the tax, Straub, and feed 
store items; abandons his claim as to the Berwick item; and then 
says: 

“The interest item at the end (interest on balance from June 1 to 
Oct. 1, 1902) I can arrive at myself. I would like a definite yes or 
no on each item and the reason. * * * The correctness I think 

should be as follows, and I will so draw the notes for corrected total 
unless advised to the contrary with good reasons by you. * * * 

with correction of $600 interest item.” (Lynham, 24-6.) 

The deductions which defendant enumerated amounted to $611.- 
71. Apparently the Joplin property, deducted in this account, at 
$30,000, was not standing in the way of settlement, but the defend¬ 
ant’s continued haggling over items previously settled, amounting 
to the munificent sum of $611.71 in a balance of over $34,000 ; so 
called errors which had been threshed over time and time again and 




168 


CHARLES M. CAMPBELL ET AL. VS. 


were, as stated by defendant in one of his earlier letters hereinbefore 
quoted, unimportant. They seem to have assumed large importance 
after the Joplin matter had been agreed upon by plaintiff, as a device 
of defendant to evade settlement. 

295 The plaintiff replied in his letter of July 25, 1903, pro¬ 
duced by him. 

He again explains the Straub item and says, referring to the tax 
and feed store items:. 

“1 think 1 have covered the account of the balances heretofore. 
The day we met at Willard's March 3, when you had all these items, 
and we went over them carefully, you admitted that the account I 
showed you of the 14th trade was in Walker's handwriting, which 
showed a balance of $750 including interest. After discussing all 
these things, I said if it would lead to a settlement I would deduct 
that item. You asked how it could be done and close it up? I said 
by crediting you with $600 on the smallest note. T ou assented, 
made a note of it, and promised to send me the notes the next week. 
You didn't do this but brought up the same matter at Riggs. And 
again after going over it, you agreed again and promised to send me 
the notes by the following Wednesday. To my suggestions that we 
had better close it up then, you replied that it wasn't necessary, that 
you could just as well send them. Twice after that you promised to 
do so, and now you go back and bring up questions having no merit 
whatever." 

He then cites the Straub and Berwick items and goes on to say: 

“You know this as well as I do, but 1 am put to the labor of ex¬ 
plaining again, simply because you would not close a settlement 
after you had made it, but wait till it grows stale and then begin 
over to ask this and that. * * * If you want to change the 

manner of closing this from what I had prepared, you had better 
send the papers here in blank so that they will not have to be twice 
executed. * * * 

Make the deed of trust in the usual form * * * and make 

Tyler and Rutherford trustees." (Oak Harbor 40, exhibit 74.) 

This letter also disproves the statement of defendant that plaintiff 
would not take a conveyance of his half interest, wanting the whole 
title. It distinctly accepts defendant's proposal of a conveyance of 
a half interest, with a trust on defendant's half to secure the debt. 
It suggests the making of the trust and names the trustees. 

Defendant answered July 29, but it is not in evidence. 

296 Plaintiff's reply is produced by himself and dated August 1, 
1903. In it he says: 

“I have yours of the 29th inst. and also partial statement of your 
account with J. W. C. & C. M. C.; a part of which is unintelligible 
and a part of which is manifestly erroneous." 

He then goes over the same items of $611.71 under discussion and 
concludes: 

“Your idea that it is with you to allow or reject items at your 
pleasure, is foolish, as I believe you said both Fred and Ridout told 
you. It is true you can defeat a settlement under our agreement, if 
you like, and so can I, but that doesn’t pay the debt. It simply 
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brings down on us the penalty of Item 17.” (Oak Harbor 14, ex¬ 
hibit 60.) 

Item 17 relates to the Joplin property. Who now appears to have 
been preventing the settlement of that item; plaintiff or defendant 
with his little claims of $611.71, by which he was threatening to de¬ 
feat a settlement under the agreement, including the Joplin matter? 

At this point of the negotiations the parties evidently reached the 
impasse which defendant manifestly endeavored to bring about. He 
could not do it openly as to the notes without plainly and dishonestly 
repudiating his debt and his contract, a debt largely arising from his 
conversion of partnership assets and partnership funds for his in¬ 
dividual necessities, a conversion requiring constant advances of 
moneys by plaintiff. (Oak Harbor, 40, Exhibit 73.) He had hopes 
of doing it in connection with the Joplin property, because plainly 
the plaintiff balked at taking this property at its inflated value or at 
all. When he was defeated along this line by plaintiff’s acquiescence 
in the Joplin matter, in the process of wearing out the plain- 

297 tiff, which defendant is alleged to have threatened, he fell 
back on a refusal to convey title to plaintiff for more than 

a half interest in the partnership property, with a trust on the re¬ 
maining half to secure the debt. When plaintiff agreed to that he 
perforce was driven into the position of finding errors in the ac¬ 
count already agreed upon with plaintiff. What a pity plaintiff did 
not allow him his $611.71; to see what tactics defendant then would 
pursue in “the performance of wiggling out” or the wearing out pro¬ 
cess. 

It is significant that defendant never tendered to plaintiff the notes 
with the $611.71 deducted, making them for the balance as he stated 
in his letter of July 20, 1903 he would do. The truth of the mat¬ 
ter, one cannot help being forced to believe from all the evidence, is 
that defendant never intended to make these notes if he could avoid 
doing so. That was the item of the agreement he wanted to prevent 
settlement on without further concession, if he could do so without 
openly repudiating his honest debt. lie had been willing for 
years to keep on using plaintiff’s money at 7% compounded, but he 
did not want to pay it back, even with new notes at 6%, reducing to 
5%. Why? Because it would wipe out, not only his Joplin prop¬ 
erty, but a large part if not all of his interest in the partnership prop¬ 
erty. We have seen how, in the correspondence quoted, he kept 
touching on the interest question, even once asking that the notes be 
drawn at 5%; and he again did so after the impasse was reached on 
the $611.71. In his letter of Nov. 3, 1903, introduced by de- 

298 fendant, plaintiff, drawing attention to his further proposed 
concession, to get a settlement, of the due bill item (Para¬ 
graph 7) reiterates his position that he will not consider items 16 and 
.17 of the agreement until all previous paragraphs are disposed of as 
contemplated by the agreement. (Quinter, June 15, 20-22.) Ap¬ 
parently defendant was then finally forced into the attitude of going 
directly to the question of the interest on the notes, for in plaintiff’s 
letter to him of Dec. 14, 1903, replying to one from defendant, he 
says: 
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“Nor will I be drawn into a discussion of the interest question. 
My judgment and conscience is at absolute rest. \our declarations 
while it was being arranged, your knowledge that it was concession 
under the prevailing rate, your thanks to me for not asking you to 
dispose of your 8% "notes and relieving you of money troubles when 
you were flat on your back, enabling you to make large profits in 
buying, your appreciative letters to W ill on the subject at the time, 
your expression at the time that it was better for us to borrow 
even larger amounts like $18,000 at 7% here than in W. at 6% 
with commission, etc., are all in my possession^ and if you like to 
continue to try to put me in a false light with all the family from 
Washington to California, do so. You will not budge me a hair’s 
breadth from what I have agreed to do.” (Oak Harbor, 40, Ex- 
hibilt I( 76 ) 

It should be borne in mind in explanation of plaintiff’s insisting 
on the carrying out of the contract to pay / r /o compounded j first 
that the debt of defendant was largely due to his own acts in using 
firm moneys for his personal benefit with full knowledge and acqui¬ 
escence in that contract (Hazel White 4-6); and second that the 
moneys of plaintiff which he used were withdrawn from use in 
Ohio where they had earned and would earn 8% compounded. 
These facts are clearly shown by all the evidence in the case. 

(See especially plaintiff’s testimony, Oak Harbor, 10.) 

299 It is plain from the evidence I have so fully recited that 
all of the items of the agreement of Sept. 6, 1902, from 1 to 
16 left open thereby, were settled and adjusted according to the 
account attached to the letter of defendant of July 20, 1903, the 
“Red Letter Statement” (Auditor’s Exhibit 69), made months pre¬ 
vious to said letter, including the items making up the $611.71, 
reasserted by defendant, though he had previously admitted them 
and agreed to them. That was an account stated between the parties 

and I shall so consider it. _ 

From the time of this letter of July 20, 1903, up to the filing of 
the suit plaintiff made many endeavors to obtain settlement from 
defendant but without avail. In his letter of Jan. 5, 1905 (Oak 
Harbor, Exhibit 76) he requested defendant to execute the new 
notes under the agreement, but this was declined. Defendant ad¬ 
mits he has never executed the notes (Quinter, Sept. 25-Oct. 1, 49). 
Defendant testifies he sold the Joplin property in 1906 for $27,500 
(Quinter, June 15, 54) and that he gave notice to plaintiff of the 
rescission of the contract of 1902 in 1905. (Quinter, Sept. 25-Oct. 
1, 59). He gave the money to his wife (Oak Harbor, 40 & Exhibits 

72). 


Paragraph 4. 

“The amount due from C. M. Campbell to J. W. Campbell on 
account of sundry balances, is to be made from the statements fur¬ 
nished by C. M. Campbell, any errors therein to be corrected.” 

Plaintiff contends that statements of these balances were furnished 
by defendant, and by agreement computation was made by one S. J. 






o 


JAMES W. CAMPBELL. 171 

McMahon and accepted and agreed upon by both parties, 

300 showing a balance due of $1,342.17. 

Defendant denies this account ever made up, or any ac¬ 
count agreed on, or any such sum due plaintiff. In his memo¬ 
randum^ of claims under agreement, submitted in response to the 
Auditor’s call for an account under the agreement (Auditor’s Ex¬ 
hibit Y), defendant claims a net balance in his favor of $6,358.90, 
including the Steele claim covered by a separate paragraph of the 
agreement and notwithstanding that claim was admittedly set off 
by him against the London claim, as will be seen later. 

From an examination of the Red letter statement it appears, as 
before stated, that the items of that account were entered in the order 
of the paragraphs of the agreement of Sept. 6, 1902. The first item 
is of the “notes” paragraph 3. The second is “Balances” (para¬ 
graph 4) $1,342.17. 

Defendant could give no information on these items, although 
given opportunity to prepare himself, and declined to go into dis- 
* cussion of the details (Quinter, Sept. 25-Oct. 1, 43-4). In his 
letter of July 20, 1903, however, he says the items of balance 
$1,342.17 referred to are covered by paragraph 4 of the agreement; 
and it is to one of them, the amount of taxes, that he objected, sub¬ 
sequently including it in his deduction of $611.71. The plaintiff 
explains this supposed error, which he says was not an error (Lyn¬ 
don, 29, 30). The defendant then and afterwards in this case made 
no such absurd claim as he subsequently put forward to the Auditor 
in Exhibit Y. I find for plaintiff on this item as one cov- 

301 ered by the account stated between the parties. 

Paragraph 5. 

“The amount due J. W. Campbell from C. M. Campbell on ac¬ 
count of the balance of the so-called English Commission the ex¬ 
penses of the London deal, and a share of the proceeds of the London 
deal, so called, are left to amicable settlement.” 

Plaintiff contends that these matters were settled under the agree¬ 
ment of Sept. 6, 1902, it being agreed that there was due him $3,- 
565.51 on commission, $750 and interest from July 1, 1898, for 
expenses of London deal and $300 for purchase of patents, with in¬ 
terest from March 1, 1898. 

Defendant denies any such agreement of settlement, and that any¬ 
thing due on account of commission, extra compensation or expenses 
London deals, or purchase of patents. 

Plaintiff testifies that defendant purchased a one-half interest in 
certain Kinetoscope patents from Steward and Frost, agreeing to 
exploit them, furnish the capital, manufacture the machines, sell 
the territory and pay them one-hal.f what he could make that at 
defendant’s urgent request, he took out several foreign patents and 
purchased from Frost a 1/10 interest in the invention for $2,000 
and made a visit to England at his own expense, for which he was 
to receive one-third of the net proceeds; that he effected one sale 
which, however, subsequently fell through because prior patents had 
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been granted, but subsequently succeeded in putting through an¬ 
other sale by combining his own foreign patents with the others, 
defendant agreeing to an equitable division of the proceeds; 

302 that for this sale he received £3,000 cash and 100,000 shares 
in the Campbell's Patents Limited Co., organized by him; 

that w T hen they came to settle defendant claimed he did not under¬ 
stand that the term “net" meant all expenses of the London deal 
should first l>e taken out, or that an equitable division of proceeds 
meant plaintiff was to receive something for his own patents put in 
the deal; that this disagreement was in the Fall of 1898 and de¬ 
fendant wanted time to think over, that the balance of the money 
was paid in short time payments and after defendant got the money 
he not only insisted that plaintiff must pay his own expenses to 
London and while there (three months) which he, plaintiff, agreed 
to do, though his stay was prolonged by defendant's fault, but also 
that the plaintiff must pay the expenses of the deal and of the deal 
which fell through; must not have any share of the proceeds for 
his patents, and must accept a note of the Kinetoscope Company 
(being the defendant) for his admitted share of the actual proceeds, 
or one third, which they agreed amounted to a balance of $2,873.97; 
that this was in March 1899. (Oak Harbor, 29-32.) 

Defendant testifies that the first controversy arose between him 
and plaintiff March 9, 1899, being over the question of the demand 
of plaintiff for increased compensation upon his return from Lon¬ 
don, where he had sold Kinetoscope patents for about $15,000; that 
plaintiff was to go to London at his own expense for a commission of 
20% and wanted more than that, something like $4,000 (Quinter, 
June 15, 12-13). 

Plaintiff replying to the claim of defendant that the first 

303 split between them was over this claim for extra compensa¬ 
tion, says on the contrary that the split was over the refusal 

of defendant to pay over his admitted share of the proceeds $2,- 
873.97, after defendant had gotten the money, and his insisting 
upon giving a note of the Kinetoscope Co., for it, and he quotes 
from two forms of receipts drawn up March 7, 1889, both contain¬ 
ing the same terms of settlement, including the reservation of plain¬ 
tiff’s claim for expenses of the London deal and extra compensation, 
and differing only in the recitals in the plaintiff's form that the 
$2,873.97 was that day paid, and in the defendant's form that that 
amount was due for which was given him therewith a note signed 
bv C. M. Campbell for the account of the Kinetoscope Co. (Oak 
Harbor 31-2.) 

Defendant replied, denying this and reasserting his first conten¬ 
tion. (Quinter Sept. 25-Oct. 1, 36-38.) 

Plaintiff then produced Fred S. Campbell, one of the arbitrators, 
who testified to the correctness of copies of the two forms of receipt 
quoted by plaintiff and produced the original of plaintiff's form, but 
said he could not find the original of the other. The receipts show 
the distinction is the one already pointed out (Quinter Oct. 1, 2-6). 
Plaintiff testified that the form of receipt submitted by defendant to 
the arbitrators was in defendant’s handwriting (Auditor, 2). He 
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also testified to extracts from his letters to defendant in 1899, one 
in March five days after the date of the receipts, showing his com¬ 
plaint was over the refusal of defendant to pay him his share of 
the proceeds of the London deal (Hazel White, 6-7). 

304 A significant fact in this connection, illustrating the ques¬ 
tionable acts of the defendant, is shown in plaintiff’s deposi¬ 
tion. He says that when he signed up for the London deal he re¬ 
ceived £400 and immediately got a draft from Brown, Shipley & Co., 
and sent it to defendant; that when they came to settle defendant 
denied ever receiving this draft; and that subsequently he traced the 
draft into the defendant’s private account at the Ohio National Bank. 
(Oak Harbor 30.) Defendant never denied this or even alluded to 
it in his testimony in this case. 

This paragraph relates to three matters: 

1. The plaintiff’s one-third of the proceeds or commission. 

2. The expenses of the deal in London. 

3. The plaintiff’s claim for extra compensation for his patents in¬ 
cluded in the deal. 

The first was adjusted in the account stated, the Red Letter state¬ 
ment being the third item of $2,875.51 and interest of $690, the 
amount claimed by plaintiff. The third as will be seen from the 
correspondence heretofore quoted, in connection with the Red Letter 
statement, was set off against the Steele claim bv agreement of the 
parties. Although this was denied by defendant in his answer it is 
admitted in his testimony, he contending, however, that this agree¬ 
ment was only tentative, as were all other agreements subsequent to 
the agreement of Sept. 6, 1902. (Sept. 25-Oct. 1, 13-15, 46-7; 
Auditor 149-50.) The second w r as waived by plaintiff on condition 
that defendant pay it to members of their family named, in response 
to a suggestion of defendant, but defendant has not paid it. 

305 Plaintiff contends it w r as not included in the Red letter 
statement of account. (Hazel White, 7-8, Oak Harbor, Ex¬ 
hibit 75). It is true that this item w r as not included in the account 
stated. As there can be no question that the sharing of the “net” 
proceeds of the London deal w T ould mean after the deduction of ex¬ 
penses of the deal, not including the personal expenses of plaintiff 
which he was to pay himself, this claim of plaintiff should be allowed, 
being for $750. with interest from July 1, 1898. 

Plaintiff also claims under this head $300 paid for his foreign 
patents included in the London deal. The extra English compensa¬ 
tion set off against the Steele claim was based on the inclusion of 
these patents in the London deal, and as there is no evidence in the 
case in support of plaintiff’s contention that it was understood in the 
agreement w T ith respect to this set off that he should be reimbursed 
the cost of the patents, the evidence being rather to the contrary, I 
find for defendant on this item. 

Paragraph 6. 

“Unless C. M. Campbell shows that the 14th street syndicate deal 
was not joint, or that the profits were paid into the joint account, or 
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the interest of J. W. Campbell, if any, otherwise settled, he is to be 
held to account to J. W. Campbell for his interest.” 

Plaintiff contends that this was settled by the stated account, and 
claims $750 and interest from March 1, 1898. 

Defendant denies he is indebted on this item, and says (Auditor’s 
Exhibit Y) that it was admitted and the claim withdrawn by plain¬ 
tiff. 

806 Plaintiff testified that defendant bought a lot on 14th Street 
for the joint account, sold it, and did not account for the 
profit ; that the items in the Red letter statement, $375 and $225 in¬ 
terest, represent this matter; and he produced the original letter of 
defendant showing this was a purchase on joint account (Lynham, 
30-1; Oak Harbor, 4-5; Auditor, 111 and Exhibit 503). 

It appears that after the account stated, as shown by the evidence 
and correspondence heretofore quoted, at one time plaintiff did agree 
to allow a credit to defendant for this item to induce a final settle¬ 
ment but later withdrew his offer unless a final settlement was made. 
As no final settlement was made I allow the item to stand as agreed 
upon in the account stated, $600. (Oak Harbor, 4-5, Exhibit 50A.) 

Paragraph 7. 

“If C. M. Campbell becomes satisfied he received the money de¬ 
scribed in the paper dated December 5th, 1892, and has not paid the 
same, or otherwise settled it with J. W. Campbell, he is to be held to 
account to J. W. Campbell for his interest.” 

Plaintiff contends this w r as admitted by defendant and settled by 
the stated account and claims thereunder, $815. 

Defendant contends it was not admitted by him and that he never 
received the money. 

This item is the so-called “due bill” (Aud. Ex. 64), to which ob¬ 
jection was made by defendant as included in the item of $59,400 of 
notes paragraph 3 and which I have found was not so in- 
307 eluded. I have fully reviewed the remarkably contradictory 
testimony of the defendant as to this paper in connection with 
paragraph 3. I find it included in the stated account, as contended 
by plaintiff, and I therefore allow it. 

Paragraph 8. 

“C. M. Campbell is to be charged with $1,190, the one-half of the 
rents applied on his account at the Berwick Supply Co., without in¬ 
terest.” 

Plaintiff contends this paragraph was unqualifiedly settled. 

Defendants admit the charge against him is $1,190, both in his 
answer, the correspondence I have reviewed, and Auditor’s Exhibit 
Y. Moreover I find it included in the account stated. I accord¬ 
ingly allow it. 

Paragraph 9. 

“C. M. Campbell is to be charged with one-half the rents of the 
feed store applied on his account; the same to be determined in this 
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way;—he is to be charged with one-half $15 per month from August 
1897 to June 1902, without interest, in the same manner for any 
time prior to Aug. 1897, in which the rents were so applied, to be 
determined by a reference to T. G. Brown, S. M. Wallace and their 
books of account. 

Plaintiff contends this was settled by stated account, by which he 
was allowed $720. 

Defendant denies this indebtedness. 

Defendant admits in his testimony, however, $450 due for five 
years, but says no reference to the books of Brown and Wallace. 
(Quinter, June 15, 48.) In Auditor’s Exhibit Y he fixes the amount 
at $427.50. This is one of the items defendant claimed should be 
corrected in Red Letter statement, claiming at that time the amount 
due was the half of $720. 

308 Plaintiff testifies reference was made to the books of Brown 
and Wallace and gives the information gleaned therefrom 
in his letters already reviewed, showing more than $720 due. He 
states it covered a period of nine years. He also introduces letters 
to show that defendant continued to appropriate this rent after the 
settlement agreement, although he had denied it. (Lynham 30, 
Oak Harbor 14, 39, and Exhibits 61 and 62.) The account of rents 
submitted by defendant in 1899 shows over $600 appropriated on this 
account at that time. I allow this item as shown on the account 
stated and as claimed. 


Paragraph 10. 

“The check of $1,000 dated —, drawn by C. M. Campbell on the 
account of J. W. and C. M. Campbell in settlement of their one-third 
and two-third interests in the Pitney property, is settled by J. W. 
Campbell becoming a half owner of said property.” 

Plaintiff claims it was unqualifiedly settled. 

Defendant admits the facts as stated. 

The paragraph requires no further comment. 

Paragraph 11. 

“C. M. Campbell is to be charged with one-half the amount over¬ 
paid to Mrs. Straub, to wit, $205.16, provided that he is to be satis¬ 
fied that the $100 paid to her by J. W. Campbell, Oct. 25th, 1894, 
has not been paid to or settled with him.” 

Plaintiff contends this was settled by stated account. 

Defendant denies any liability or that he ever agreed to pay this 
sum, and says plaintiff admitted before arbitrators it was paid." 

This is the remaining item of the corrections, amounting 
309 to $611.71, which defendant claimed should be made in the 
account stated. Defendant attempted to show by the testi¬ 
mony of the arbitrators that the plaintiff admitted in the arbitration 
the note of the firm out of which this transaction grew had been paid, 
but this, as well as the other testimony in the case, seems only to con¬ 
fuse the matter. Defendant admits he did not understand it, while 
plaintiff asserts a clear understanding of it. (See Lynham 24, 30; 
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Quinter, June 15, 5, 31, 37-8; W. A. Campbell’s deposition filed Aug. 
19, 1912; Oak Harbor 6, and the letters previously quoted refemng 
to this matter.) 

The testimony on this point, however, is not material. 1 his item 
being included originally in the account stated, I allow it. 

Paragraph 12. 

This paragraph relates to a matter clearly settled by the agreement 
itself and there is no question about it in this suit. 

Paragraph 13. 

“If C. M. Campbell becomes satisfied that he drew out of the 
account of J. W. and C. M. Campbell, Jan. 4th, 1893, the sum of 
$2,000, and that the check drawn by J. W. Campbell on the account 
of C. M. Campbell for $2,000 Feb. 1, 1894, was in payment of the 
same, no further account is to be taken of the same.” 

Plaintiff contends that it was agreed this sum had been withdrawn 
by defendant and not repaid. 

* Defendant denies liability for this and that it was even agreed by 
him that same was due. 

The pleadings seem to be confusing as to this item. The plain¬ 
tiff really makes no claim of indebtedness by defendant, but 
310 does claim that a withdrawal from defendant’s personal ac¬ 
count by plaintiff of $2,000 was in settlement of an indebted¬ 
ness of defendant in that amount. If any claim is to be asserted it 
must be by defendant for a credit of the $2,000 on his indebtedness 
to the plaintiff. He makes no such specific claim (except in the 
brief of his counsel) and offers no testimony that would support it, 
contenting himself with the denial that he was ever “satisfied” in 
accordance with the agreement or that the matter was settled. His 
claim was apparently that he had repaid the $2,000 withdrawn from 
the fund, not that lie had not withdrawn it. This is shown by plain¬ 
tiff’s letter of Sept. 9, 1902, immediately after the agreement was 
signed, in which he demonstrates by defendant’s bank balances, that 
he never had the money to repay until the date when the check in 
reimbursement mentioned in this paragraph was drawn. (Quinter, 
June 15 30-1.) Moreover in the account stated no allowance was 
made to’defendant on this account, though it was asserted, consid¬ 
ered and discussed, as is also shown by defendants letters of Jan. 6, 
April 9, 1903, and plaintiff’s letter of Jan. 12, 1903. I treat the 
matter therefore as settled and agreed upon between the parties in 
accordance with plaintiff s contention. 

Paragraph 14. 

“C. M. Campbell is to be allowed $1,350, being one-half of a 
Supt.’s compensation for supervising the construction of the Ber¬ 
wick with interest.” 

Plaintiff contends this is settled by stated account. 

Defendant claims just compensation, and says provision in the 
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agreement only tentative. In Auditor’s exhibit Y he claims' $1,350. 
and interest from Jan. 1, 1894, amounting to $2,031.75. In 

311 the account stated he was allowed the amount specified in the 
agreement, and interest thereon, amounting in all to 

$1,675.00. I allow the amount shown to be agreed upon between 
the parties in the account stated. 

Paragraph 15. * 

“C. M. Campbell is to be allowed for all other services respecting 
the joint property, the sum of $2,000, with interest provided this 
agreement results in a settlement.” 

Plaintiff contends this not to be allowed because a settlement was 
not reached, that it was a concession set off against defendant’s claim 
to a reduction in the interest rate. 

Defendant’s denial in his answer is evasive, going to the question 
of interest and his construction of paragraph 3. In his testimony he 
couples this allowance with the interest question, however. (Quin- 
ter, June 15, 28.) In Auditor’s Exhibit Y he claims the $2,000 and 
interest from Dec. 5, 1891, amounting $3,250. In tht Red Letter 
statement he was allowed $2,000 and interest, amounting to $2,420. 
As I have concluded, there was an agreement and settlement by this 
Red letter statement of account, though defendant never executed 
or delivered the notes, I allow this claim for the amount agreed 
upon in the account stated. 

Paragraph 16. 

“C. M. Campbell is not satisfied that J. W. Campbell is liable on 
account of the so-called Steele claims, and agrees to eliminate the 
same subject to the approval of F. L. Rosemond.” 

Plaintiff contends the extra English compensation was set-off 
against Steele claim. 

Defendant denies it was so set-off. 

Another evidence of the remarkable mental gymnastics of de¬ 
fendant is found in his statement of claims before referred to 

312 (Auditor’s Exhibit Y) in respect to this item. As I have 
said, under paragraph 4, he includes it among sundry bal¬ 
ances, the amount being stated at $2,000 with interest from Jan. 5, 
1889, as shown in the summary of his claims, and he claims it 
again under paragraph 16 and in the summary at $2,000 and in¬ 
terest from Jan. 5, 1899, or $3,610. 

Having already concluded under paragraph 5, this was unques¬ 
tionably set off against the claim of plaintiff for extra compensation 
on the London deal, it is not necessary to further consider it or the 
evidence in connection therewith, though I think it due to plaintiff 
to say that notwithstanding the letter of Rosemond introduced by 
defendant the plaintiff makes a good defence against the claim. 
(Oak Harbor, 18.) 

Paragraph 17. 

“Subject to a settlement of all the foregoing matters, J. W. Camp¬ 
bell agrees to exchange his interest in lot 2, for the interest of C. M. 

23—2804a 
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Campbell in the Pitney lot, both lots to be free and clear of all in¬ 
cumbrances, with good" title, and payments of trusts by either, to be 
credited to him on account. And J. W. Campbell agrees to purchase 
a one-half interest or all of the Joplin property of said C. M. Camp¬ 
bell on Main Street near 4th, at such price as the parties may agree 
upon, or at the fair market value, the same to be by a good title, free 
of incumbrances, the minimum price to be $30,000, except by the 
opinion*of W. A. Campbell.” 

Plaintiff contends that this is the only paragraph save one, the 
$2,000, item in paragraph 15 (which was closed in the stated ac¬ 
count) , that is conditioned on the settlement, and it has never been 
carried into effect by defendant. 

Defendant contends, plaintiff having agreed to this exchange 
verbally, defendant incorporated plaintiff’s 25 feet of lot 2 with de¬ 
fendant’s adjoining 75 feet and relying on the verbal agree- 

313 ment built on the ground ; that afterwards plaintiff repudi¬ 
ated the agreement, and the Joplin property he refused to 

take, thus precipitating a condition that resulted in a failure of the 
contract; that defendant was always ready to perform but the plain¬ 
tiff would not. 

As to who is responsible for the failure to perform in respect to 
this paragraph of the agreement, I think I have already shown it to 
be the defendant. 1 have shown that plaintiff agreed to take all of 
the Joplin property at defendant’s figure; and that he asked defend¬ 
ant to sign an agreement which would have at the same time con¬ 
cluded all the matters between them under this clause of the con¬ 
tract as well as paragraph 19, and to execute the notes provided for 
in paragraph 18. (Oak Harbor, 3-5, Bxhibits 50 and 50 A.) It 
will be observed that that agreement also contemplated the advance 
of moneys by the plaintiff for the purchase of property on Harvard 
Street and joint building operations thereon and on the Pitney lot. 
This agreement was approved by the defendant, as I have also shown, 
but he declined on the advice of counsel to put the partnership prop¬ 
erty in the plaintiff’s name, under paragraph 19; preferring to con¬ 
vey to plaintiff his half interest. I have shown also that the plain¬ 
tiff was willing to accept this proposition under paragraph 19. But 
defendant never did attempt to, and never would, perform under 
paragraphs 17-19, and put forward his claims of errors in the ac¬ 
count; after which the plaintiff receded from his agreements on the 
items of the Joplin property and the 14th Street syndicate. 

In the early days of the partnership, defendant bought a lot on 
Harvard Street, and the firm bought the adjoining lot, being 

314 lot 2 in block 34 and designated by these parties as ‘‘lot 2.” 
These two lots had a frontage of 100 feet, 50 feet each. The 

firm also owned a lot on Princeton Street, lot 2, in Block 33, which 
to distinguish it from the others has always been known as the Pit¬ 
ney lot. The defendant asserts that he proposed to plaintiff an 
exchange of half interest in these two lots, by which the defendant 
would become the sole owner of lot 2 and the plaintiff of the Pitney 
lot, which the plaintiff verbally agreed to, and that in pursuance of 
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this agreement he, the defendant, built five houses on the two lots 
of 100 feet front on Harvard Street or say 2V 2 houses on lot 2; that 
subsequently he sold one of the houses on lot 2, leaving one and one- 
half houses or 30 ft. front; that he had always treated lot 2, as his 
own and collected the rents from all these houses up to the time of the 
arbitration in January 1908; that the exchange of interests under the 
agreement of 1902 has never been completed or carried out. (Quin- 
ter, Sept. 25-Oct. 1, 47-9; Auditor 37-8, 84.) 

Plaintiff denies that there was ever any agreement for the ex¬ 
change of these lots except that contained in the agreement of Sept. 
6, 1902; that he had refused to agree to the defendant building on 
lot 2; that prior to the agreement of Sept. 6, 1902, defendant sold 
part of the Pitney lot for $11,000; that the remaining part of the 
Pitney lot was sold in the autumn of 1912 for $6,627.50 and, after 
payment of the trust on it, the balance of $3,300 was applied on the 
Borden trust, a firm debt, held bv the plaintiff; that there was a 
trust on lot 2, which defendant paid in 1902 from firm funds, 
amounting to $4,525.93 ; that another trust on lot 2 was paid March 
9 1908, amounting to $935.62, from firm rents procured from 
Dr Hough (Hazel White, 9, 10; Oak Harbor, 16-17; Auditor 114- 

116,117,45). # u 

315 Defendant admits that he did not account for the notes 

received on the $11,000 sale of part of the Pitney lot, but he 
does not remeber how much it was, contenting himself with the gen¬ 
eral statement that he accounted for the cash. He admits, further, 
that he never stated an account between the Pitney lot and lot 2, as it 
was a separate and distinct matter standing by itself; that the balance 
of the Pitney lot was sold in 1912 for the amount stated; and that 
the firm moneys paid the two trusts on lot 2. (Auditor 37-8, 824, 
97-8, 147 and Exhibit 515.) 

As T have concluded the matters left open under the agreement ot 
Sept 6, 1902, were settled, this clause of the agreement operates as 
an agreement to complete the exchange of these properties which a 
court of equity would enforce, though the deeds did not pass, requir¬ 
ing the parties to exchange these properties free from encumbrance. 

I therefore find against the defendant for % of $11,000.00 pro¬ 
ceeds of sale of part of the Pitney lot; V 2 of trust on Pitney lot paid 
from proceeds of sale; V 2 of proceeds of sale of Pitney lot applied 
to firm debts; and V 2 of trusts on lot 2, $4,525.93, andP?*^ 
from firm moneys, with interest. It appears from exhibit 515 that 
defendant paid ’ the first named trust and afterwards reimbursed 
himself from firm funds, and that the final payment in such reim¬ 
bursement was made October 10, 1903, which is the date I allow 
interest from on this item. On the Pitney trust and nett proceeds 
of the Pitney lot applied on firm indebtedness I allow interest from 
the date of the decree directing the application April 19 1912. As 
to the $11,000.00 sale I found no evidence of the date the money 
was received. I allow interest on this item, therefore, from 
316 date of the agreement of 1902. These allowances are made 
under the provision of the reference directing me to ascertain 






180 


CHARLES M. CAMPBELL ET AL. VS. 


what receipts of partnership funds have come into defendant's hands 
since October 18, 1899. 

In connection with this paragraph I should revert to my previous 
conclusions that the defendant never tendered to the plaintiff, after 
it was first returned to him for correction, a deed to the Joplin prop¬ 
erty. Defendant admits this. (Quinter, June 15, 53-4.) Neither 
does it appear that he ever tendered him a deed for his interest in 
the Pitnev lot; but as before stated I treat the exchange of the Pitney 
lot and lot 2 as complete. The title to Lot 2 can be adjusted by the 
ultimate decree in the cause, the Pitney lot having been sold, lhe 
plaintiff expresses his willingness to be charged with the difference 
between the price at which the Joplin property was to be taken under 
the agreement, $30,000. and the price at which sold by the defend¬ 
ant, $27,500, with a proper adjustment of the rents and charges it 
the court concludes that he should do so. But, although he made 
this offer early in the case, in his Oak Harbor deposition, defendant 
takes no notice of the offer and tenders no evidence upon which such 
adjustment could be made. Beside, it appears that he has not ten¬ 
dered to the plaintiff the proceeds of the Joplin property on account 
of his indebtedness, though by the agreement it was to be applied 
thereon; but on the contrary, it is alleged, turned them over to his, 
defendant’s wife. Defendant being responsible for the failure of set¬ 
tlement, and having realized on the Joplin property by sale volun¬ 
tarily made, thus putting it out of his power to carry out the settle- 
‘ ment, plaintiff should not be held to account for the same, 
317 but it should be eliminated from the account; and T so find. 


Paragraph 18. 


“Said C. M. Campbell agrees to execute to J. W. Campbell his 
several notes for the amount due, as aforesaid, in such sums as may 
be designated by J. W. Campbell, bearing interest at the rate of b% 
per annum, pavable semi-annually, provided that C. M. Campbell 
shall be allowed a discount of 1% on all sums paid prior to Septem¬ 
ber 1st 1903 and a discount of 1% on all sums paid between Sept, 
1st 1903, and Sept. 1st, 1904, and he shall have the right to pay 
any amount, not less than $500. at any time, without notice and 

have credit for same.” . . 

Defendant contends that this provision is indefinite, meaning 

simply that if parties agree on aggregate sum and length of time 
notes to run; and the parties have not agreed on the length of time 
notes were to run and place of payment, though agreed verbally 

notes were to run for a long period. 

As before stated, the plaintiff forwarded these notes to defendant, 
dulv prepared, presumably in accordance with their agreement; 
that defendant repeatedly promised to execute and return them: and 
that plaintiff as often requested their execution and delivery, but 
defendant, although he executed them never did deliver them, as 
he admitted. In view, however, of the fact that the account is 
now being stated between the parties in this cause and the matter 
will be settled by decree, this paragraph becomes of no importance 
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in stating the account, except for the purpose of fixing the rate of 
interest to be charged, the plaintiff claiming no more than the rate 
fixed in the agreement of 1902. 

Paragraph 19. 

“The title to all the joint property, in Washington, shall be 
placed in J. W. Campbell, who shall execute to C. M. Campbell, 
a proper certificate of his interest. C. M. Campbell’s compliance 
to be subject to the approval of John Ridout, Esq.; if adverse. 
318 J. W. Campbell is to be satisfied otherwise. 

Plaintiff asserts that defendant elected that title should be taken 
by the parties as tenants in common, with a trust from the defend¬ 
ant on his interest to secure plaintiff; but has failed to carry out 
this agreement. 

Defendant answers that his compliance was conditioned upon 
the advice of counsel and counsel always advised him title should 
not be so placed under existing conditions; that he nevermnquali- 
fiedly offered to convey partnership property to plaintiff or to 
execute deeds of trust for balance due plaintiff. 

As before shown in the discussion of the Red letter statement, 
defendant in writing elected to convey, as now asserted by plaintiff. 
His letter of June 10, 1903, advised plaintiff of this election on 
the advice of his counsel. Beside, he unqualifiedly testified, as I 
have also shown, that he tendered such conveyance; though my 
finding, based on the evidence recited, is that he did not and would 
not perform in this raspect, as now claimed bv the plaintiff. (See 
also and especially, Quinter Sept. 25-Oet. 1, 49-50, 57-8; Auditor’s 
exhibit 509; Quinter, Oct. 1, Exhibit 18.) 

This paragraph, however, is immaterial for the purpose of the ac¬ 
counting, and will no doubt be considered and disposed of by the 
court on final decree. 


Paragraph 20. 

“This settlement does not include the balance of the Berwick 
account, against C. M. Campbell, or the note held by J. W. Camp¬ 
bell of the Berwick Supply Co.” 

Plaintiff claims a balance of $100 rents due on this account, with 
interest from June 1, 1902; and note of Berwick Supply Co., a 
partnership in which this partnership had a half interest, 
319 and which defendant agreed to pay plaintiff, amounting 
to $125 and interest from August 19, 1896. 

Defendant denies that he is so indebted or so agreed. 

Plaintiff testified in support of his allegations of the bill as to 
the note. There is no evidence on his part as to the rents due by 
the Berwick Supply Company. The defendant fails to testify, or 
to account, the latter a thing he has persistently refused to do. But 
as the matter is specifically excluded from the agreement, and the 
indebtedness is admittedly one not for the use of the partnership 
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funds by defendant, but of a wholly different concern to this 
partnership, I disallow the claims of the plaintiff under this para¬ 
graph. 

Paragraph 21. 

“The account kept by C. M. Campbell at W ashington, covering 
rents, interest, etc., to be stated by the parties thereto, or by some 
of their selection since statement made in fall of 1899, and each to 
have the right to check that stated account for errors.” . 

Plaintiff asserts that the defendant has used the rents since the 
agreement, amounting to $25,000, the rentals being $9,000 per 
annum. 

Defendant denies: 

The reference directs the auditor to state the account of rents 
since October 18, 1899, and ascertain what errors, if any, were made 
by defendant in the account stated by him for the period previous 
to October 18, 1899. 

One can best get an idea of the wearing out process which the 
defendant has applied to the plaintiff for a long period of years, 
by a review of the record on the subject of this paragraph. There can 
he nothing more patent than that the defendant always could, 

320 but never did, and never intended to render a proper account¬ 
ing of rents. Tie so plainly and determinedly ignored the 

requirements of the Auditor that the Auditor lost patience with 
him and peremptorily directed him to forthwith comply under 
pain of being reported as a contumacious witness; and when he 
made a pretense of complying with the Auditor’s directions he pro¬ 
duced nothing. He is a man of intelligence, so his actions can¬ 
not be ascribed to stupidity. The purpose of the defendant to 
trifle with the court, as he had been trifling with the plaintiff, was 
too apparent to be doubted for a moment. Even on the present 
state of the record the Auditor would be compelled to report him 
to the court as threatened, but for the intervention of the plaintiff, 
who with patience, forbearance, and consideration, which have 
characterized him throughout the long years he has been treated so 
unjustly by the defendant, stepped forward and indicated a de¬ 
sire to relieve the defendant from the pressure the Auditor was 
about to put upon him to make him disclose something material 
in the case, and to accept whatever he, plaintiff, could reasonably 
hope to get on this account on the record as it stood. 

The plaintiff in support of the allegations of his bill testified 
that he had never received a dollar of rent since 1898; that defend¬ 
ant had stated a rent account up to 1898 or 1899 and asked for 
its return to make some corrections and then notified the plaintiff 
he would hold it, and he, plaintiff, repeatedly asked for it and 
was repeatedly refused; that after that defendant made no state¬ 
ment except a statement, without date, in October 1899, showing 
rents' of $9,455.65, which he produced, and a statement for 30 
months from July 1, 1903, to Jan. 1, 1906, which he also 

321 produced; (Lynham 27-8, 31-3; Oak Harbor, 17). He also 
testified to a letter from defendant to him, dated Feb. 7, 
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1897, showing^at that time gross annual rents of $9,472, and net 
rents of $3,537. with a prospective increase on the Borden lease of 
$800. He states that after this letter he paid in 1900 the Borden 
claim of $20,000. and no interest has been paid on it since, and 
paid off the Cambridge loan of $10,000, thus reducing the liabilities 
$1,800 a year; that the post office was built in 1901, increasing the 
rents $1,500. a year; that in 1899 the Gilbert warehouse was pur¬ 
chased, producing $110 or $115 a month when all occupied; and 
that no rent producing property of the firm was disposed of, unless 
it was the Pitney house, and he does not know whether they got 
any rents from that or not. He also produced a statement from 
their agent Dr. Hough, showing the net rents of the Berwick 
$8,360 a year; also statements from agents Brown and Mrs. Wil¬ 
liams, showing receipts of Berwick rent about $7,000. (Lvnham 
6-11; Oak Harbor, 17; and Exhibit 63; Auditor 114-15, 117, 124, 
and Exhibits 507, 508). 

The defendant testified that when the partnership began the 
plaintiff, well aware that defendant was not a bookkeeper, agreed 
with him that the moneys of the firm should be deposited in a 
separate bank and checked out, with entries on the checks of the 
bills for which drawn, and statements of balances made on this 
system; that under this system all firm moneys were deposited in 
the bank selected by them jointly, and all expenditures were made 
by check, and plaintiff never expressed dissatisfaction; that he 
never failed or refused to render a detailed account to plaintiff when 
called upon; that there were no firm books, only check and 
322 deposit books; and that no money from rents was ever con¬ 
verted by him to his use (Quinter, June 15, 14-16; Auditor 
87-8, 148-9.) 

It appears that on August 31, 1897, the collection of rents was 
turned over to one T. G. Brown, an uncle of these parties, selected 
jointly, and that afterwards Brown was succeeded by a sister of 
the parties, Mrs. Williams, Marie, the daughter of Mrs. Williams, 
Courteney, the son of defendant, and Dr. Walter Hough, who col¬ 
lected up to and during the arbitration in 1908, except for a short 
period during the arbitration when defendant collected for the arbi¬ 
trators, except as to the Georgetown rents, which were collected by 
Joseph II. Lee and defendant; that defendant got from these 
various agents moneys as he needed them, deposited them in firm 
account and checked them out of firm account up to Feb. 21, 1905, 
after which they were collected by Chas. E. Brown, who deposited 
them to firm account and they were checked out jointly by plain¬ 
tiff and defendant; and that the arbitrators eventually turned over 
their rents to Tyler & Rutherford, as did Hough. (Quinter, June 
15, 16-17; Sept. 25-Oct. 1, 50-1, 56, 59; Auditor 84, 85-7, 107- 
110y 2 , 132). 

Defendant claimed that Turner G. Brown kept the rents in a 
separate bank account and turned over to him by check; but plain¬ 
tiff denies this. He says that Brown, who collected the rents from 
1897 to nearly or probably 1901, for a couple of years before he 
kept the bank account turned the rents over to defendant in cash, 
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getting only a memorandum receipt in pencil on pieces of envelope 
“Received $725” or whatever the amount, without name or date; 
that the accounts got into a tangle and he came to Washing- 

323 ton and spent three days with Brown and defendant straightr 
ening the matter out and then instructed Brown to deposit 

and check to defendant. (Auditor 122-4). Plaintiff also denied 
that the defendant kept firm accounts separate from the beginning. 
He says that defendant originally kept all firm moneys in his 
personal account, and this continued along for some years; that 
the accounts got so confused he insisted on separating them and 
keeping firm transactions in a firm account. (Auditor 130-2). 
Defendant admitted the firm account in Riggs Bank was not opened 
until 1893 or 1894 (Auditor 150); while the partnership began 
in 1891. Plaintiff further says that the reason he and defendant 
began to sign jointly in 1905 was because he, plaintiff, insisted on 
it, but that that did not protect him, as the other side of the account 
was not properly kept. (Auditor 132). 

The relative positions of these parties with respect to firm affairs 
must not be lost sight of. Defendant testified that when he came 
to Washington he had $65,000 and all was invested in the firm 
properties. Plaintiff says that defendant was a man without occu¬ 
pation, with no income and an expensive family, spending every 
summer at the seashore; that all the money defendant had was 
invested in his residence, and that practically all of the moneys 
of the firm were advanced by him, plaintiff. The letter of Feb. 
7, 1897, from defendant to plaintiff, written over 5 years after the 
partnership began, admits that defendant was using firm money 
because of his lack of income. The testimony of defendant about 
the notes, showing he constantly took plaintiff’s firm income as 
well as his own and constantly got moneys from the plaintiff; 
the aggregate of the notes themselves, showing an indebted- 

324 ness of defendant to plaintiff personally for plaintiff’s share 
of firm moneys of nearly $40,000, and an indebtedness of 

the firm to plaintiff of $40,000 more; the conversion by defend¬ 
ant of firm moneys to his personal use in other ways, such as the 
setting off of the rent of the feed store against his feed bill, the. 
payment of moneys to his mother-in-law, the payment of interest 
on the loan on his residence, without accounting to plaintiff; the 
continuance of these practices by defendant after his final refusal 
to settle with plaintiff in July 1903, continuing to appropriate 
plaintiff’s moneys while refusing to settle with him; all indicate 
clearly which of the two parties is to be believed in this case. 

There can be no question about this continued appropriation of 
plaintiff’s moneys by defendant. It is shown by the 30 months’ 
statement (Auditor’s Exhibit 55), independently of plaintiff’s tes¬ 
timony and his letters attached to the Oak Harbor deposition. 

Now with this situation of affairs it is easily understood why the 
defendant does not want to disclose by an accounting the true con¬ 
dition of affairs; and the record discloses the lengths to which he has 
gone to avoid this final damaging exposure from the information 
in his grasp. His saying that he has not the data from which to 
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make an account, even if true, does not excuse. He was the man 
here on the spot, entrusted with the entire management of affairs, 
and the receipt and disbursement of moneys, by his brother, a resi¬ 
dent of Ohio. He is really in the position of a trustee. His sug¬ 
gestion that his brother agreed to a loose system because he, 
325 defendant, was no bookkeeper, is frivolous. It requires no 
bookkeeper to keep a simple book of receipts and expendi¬ 
tures from day to day. His statements will not bear analysis, and 
his acts will not bear scrutiny. Moreover, as will be seen later, he* 
had both books of account and a bookkeeper. 

Defendant says he brought the accounts up to the time Brown 
took charge in 1897; that the account which plaintiff testifies he 
returned to him was a preliminary one, rendered to show how he 
intended to do the work; that plaintiff criticized it, and said it was 
not the way he wanted it; that he asked plaintiff to send it back, 
which he did, and the defendant incorporated it in a new account 
rendered plaintiff; that he rendered the account of the $9,455.65 
(Lynham-, 33) in October, 1899; and again he rendered the account 
up to the time Brown became agent after 1899 and that he rendered 
a 30 months’ statement of rents (Quinter, June 15, 16, 48-9, 50; 
Sept. 25-Oct. 1, 50-1; Auditor 76). 

The plaintiff responded that he never was able to get a proper 
statement of receipts and expenditures for any period and none since 
October 1899, except a partial one from July 1, 1903 to June 1, 
1906 (the 30 months’ statement); although he asked for them 
many times, wrote for them, and went after them until defendant 
refused to see him; that he refused to countersign checks, sign notes 
or send money until statement was sent, but was always put 
off with promises; that he was frequently promised the 1899 state¬ 
ment, and defendant finally said he would have his bookkeeper, 
Miss Norman, make it up, stating that he had notified her to write 
up a “day book and ledger of their joint account from the 
320 beginning” and this was to be a “thorough account;” that the 
statement followed and was grotesque, being simply a record 
of checks, one item being a charge of $100 for postage stamps; that 
he criticized it and defendant asked him to send it back to look over, 
saying he had no copy and promising to return it; that to repeated 
requests to return it defendant replied: 

“As to Miss Norman’s statement that you want returned to you, 
you ridiculed that. I shall now keep the original document here 
for purpose of reference, as it was the only copy she drew off. It 
will be accessible to you at any time”. 

that he, plaintiff, has never been able to get hands or eyes on the 
statement since, although he often asked for it; that defendant never 
furnished a statement and has refused access to his checks; that as 
to a list of checks which defendant sent him, defendant wrote: 

“You said you wanted a complete statement of rents received and 
where the money went to. This list of checks was the disbursed 
account, and I did not spend time trying to recall what the money 
was used for.” 

24—2804a 
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that in this list appeared improper charges, such as “residence loan,” 
both charges against defendant, “J. W. C., N. Y. draft $9,500 and 
$1,500,” being moneys sent to plaintiff to pay on the Cambridge 
bank loan and returned to defendant because the loan had been re¬ 
newed and the bank refused to accept it; that defendant afterwards 
used this $11,000 and did not charge himself with it, writing to 
plaintiff in regard to it as follows: 

“As to the return of the draft, if you cannot use it there, as I now 
see you cannot, I will check what I need into my own account, and 
also take $5,000 of it and lift my loan at the Ohio National. This 
will practically absorb it all. The amount I need is $6,323.17 to 
pay trusts;” 

that when he asked defendant why he made such entry he said it 
w T as for plaintiff to explain the check as it had been drawn in his 
favor, and that it would “vitiate the record” not to let it 

327 stand; that in the 30 months’ statement, long after the set¬ 
tlement agreement was made and it was admitted Mrs. Straub, 

defendant’s mother-in-law, had been overpaid, appear $450 to Mrs. 
Straub and $6,000 to defendant as refunders; that as late as June 
1912 he had asked defendant to make an account for them to go 
over and save the expense before the Auditor and defendant prom¬ 
ised to furnish it, but never did; that defendant never denied to 
him that lie had not made statements of account other than those 
admitted; that he never had a statement of rent account by receipts 
and disbursements from the time they began operations. * Plaintiff 
produced the 30 months’ statement, July 1/03 to Jan. 1/06 (Oak 
Harbor 15-16, 34; Auditor 113-4, 136 and Exhibit 515). 

Now it is apparent from the language of this paragraph of the 
agreement that the statement of rent account to Oct. 18, 1899, men¬ 
tioned therein is the statement submitted to plaintiff in 1899 and re¬ 
turned to defendant; yet defendant says that he does not know 
whether he has the account of rents referred to in this paragraph: 
does not know what the paragraph refers to. He was asked to look 
and see if he had it and produce it at the next hearing; but he never 
reported (Auditor, 77). Attached, however, to plaintiff’s Oak 
Harbor deposition are some contemporaneous letters on the subject 
of this statement of account, illuminating as to the character of the 
defendant’s so-called statements of accounts. 

Plaintiff, writing to defendant Dec. 15, 1899 (Oak Harbor Ex¬ 
hibit 73) says: 

“I have your statement dated Dec. 11, but delayed in transmis¬ 
sion, in which you gave a total disbursed from August 1897 to Oct. 
1899, ‘as per account already rendered in detail,’ and again 

328 a list of checks terminating August 31, 1897, ‘from which 
date an account has already been rendered.’ I have no ac¬ 
count of this kind, unless it is the one you sent me at N. Y., which 
I have returned to you at your request, to show ‘by a little figuring 
how we stand.’ If you are through with that detailed statement will 
you return it to me. Your statement of checks I regard as unre¬ 
liable. You have me charged, to take one conspicuous instance, 
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with $11,000 November 1894 and profess your inability to give it 
any explanation, except an indebtedness on my part. I think I am 
entitled to hold that detailed statement and not be required to rely 
on a copy. * * * If I had supposed you would not return it 

to me I would not have sent it. You asked for it for a purpose, and 
the retention of it was not the purpose expressed. You are very 
well aware it is not ‘accessible’ to me ‘at any time.’ I can well un¬ 
derstand why you should want to suppress it, but I would not do 
so were I in vour place. You put that forth, and I would stand by 
it or admit that it is not what you claimed it was. I do seriously 
and earnestly object to your manner of mixing up our affairs, giv¬ 
ing checks promiscuously, and then making up an account from 
them which does not come within a mile of the true result, and 
claiming I owe you and have not accounted, and that there is a 
shortage to you. Witness the Pitney matter, the London 400 
pounds, the residence interest taken from 1897 to 1899, and now 
taken as a credit by you. * * * These come from only a cur¬ 

sory examination on the face of the accounts. Now there is only 
— way for us to get this straight, and that is to work these accounts 
over together, where I can ask questions and you can explain.” 

Again writing to defendant Dec, 28, 1899 (Oak Harbor Exhibit 
72), plaintiff says: 

“You say you sent a detailed statement for ’97, 98, 99, on Nov. 22. 
If you did I did not receive it. The nearest thing I have to such a 
statement is included in your letter of Nov. 29. ' That purports to 
be a disbursal of the rents. But in it I find you take credit with 
$500 Water Street interest, June 28, 1899. This looks as if it might 
be the $500 I sent you to pay Gilbert and Warehouse interest from 
N. Y. If so it is another case of Pitney. If this is so then it appears 
from the face of that account that out of the rent from Sept. 1897 
to Oct. 1899 you paid your residence loan, about $2,000, Pitney 
about $2,000, and C. M. C., in addition over $2,000, and the Gilbert 
and Warehouse interest improperly entered $500, or $6,500 in all.” 

Again, Nov. 9, 1901, same exhibit: 

‘In the nature of things I am in the dark, never having had the 
opportunity of seeing the vouchers, while of the statements 
329 submitted to me all I have been able to test have been shown 
to be incorrect;” 

Again, Nov. 30, 1901, same exhibit: 

Your sug-estion that we have someone* else state the account is 
futile. This would result in simply stating the account from checks, 
which would not reach the truth. I have called your attention to 
instances of this in some of which you sent me my own money in 
your name, one or two items aggregating $11,000, which you an¬ 
swered with the flippant suggestion that this w r as for me to explain. 
On the contrary it was for you to keep the account according to the 
truth. The only way a just account can be arrived at between us is 
for we two to go over the accounts together, taking the vouchers and 
checks, and state according to the facts and not according to the ap¬ 
pearance of things.” 

Plainly is was in pursuance of this controversy over the rents 
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that this clause was put into the agreement in the foi^n it was, and 
defendant well knows what account is referred to therein and still 
continues deliberately to suppress it. He said, in the face of plain¬ 
tiff’s testimony and letters, that he had not the original rent account 
prepared by Miss Norman and sent to plaintiff in 1899, but that all 
the features of that account were embraced in a subsequent account 
sent to plaintiff, of which he, defendant, had a copy. lie was asked 
to produce this copy but never did and never again alluded to it. 
(Quinter, Sept. 25-Oct. 1, 56.) At the hearing before the Auditor, 
Oct. 15, 1912, the defendant was required to render an account of 
the rents (Auditor, 31) and at the hearing Oct. 18, 1912, the call was 
repeated (Auditor, 72). 

In response to these calls the defendant produced a long argu¬ 
mentative screed which had not the least semblance of an account; 
and which the Auditor summarily threw out, with explicit directions 
to defendant as to what he must furnish. Thereupon, on 

330 Nov. 1, defendant filed what purported to be an account of 
rents from Jan. 1, 1894 to Aug. 31, 1897, explaining at the 

subsequent hearing, Nov. 21, 1912, that it began Jan. 1, 1894, be¬ 
cause the partners had a settlement Dec. 31, 1893, and ended Aug. 
31, 1897, because that was the date Tutner G. Brown took charge 
(Auditor, 73-4). Now, as the reference had to do with the rents 
from the beginning to the time defendant ceased collecting, this was 
plainly not the accounting called for by the Auditor. Moreover, the 
accounting was in such form as to be useless, not showing the debit 
side of the account, covering receipts from other sources than rents to 
the extent of $30,000. The Auditor, therefore, at this hearing again 
called upon defendant for an account of rents and all other receipts 
from partnership property (Auditor 76). 

On the 29th of November defendant filed another statement, Ex¬ 
hibit Y, (Auditor 77), purporting to show the rents from Aug. 31, 
1897 to Oct. 18, 1899, by a recapitulation of totals, identical with the 
totals shown by the $9,455.65 statement produced by plaintiff in the 
Lynham deposition, and the disbursements in detail, with still 
nearly $10,000 on the debit side unaccounted for. Here again was 
still a failure to render any account after Oct. 18, 1899, as required 
by the Auditor. At the hearing following this, Dec. 2, the defend¬ 
ant failed to appear, and the Auditor notified his counsel that, in 
view of his continued failure to comply with the Auditor’s require¬ 
ments and his failure to appear at this hearing, unless the accounting 
called for should be filed before Dec. 6, at 11 A. M., the defendant 
would be reported to the court as a contumacious witness. 

331 One hour and a quarter after the time set for the hearing the 
defendant appeared, and at the request of his counsel the 

Auditor permitted him to testify as to the excuse for his failure to ap¬ 
pear at the session, but the Auditor refused to hear anything further 
from the witness until the time set for him to produce his accounting. 
(Auditor 78-9.) 

At the hearing Dec. 6, 1912, the defendant filed an account of the 
receipts and disbursements from Oct. 18 1899 to Feb. 1905 (Exhibit 
Z), except as to the disbursements from Oct. 18, 1899 to January 1, 
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1900, for which period defendant says he could not find the dis¬ 
bursal account of checks, but would obtain the same from the cashier 
of the Riggs Bank. He also called attention to the fact that the dis¬ 
bursements exceeded the receipts by upwards of $21,000, but said he 
could not explain it, unless there had been discounts credited against 
the account, and suggested that the check account be verified at the 
hank. He explained his failure to submit any account from Feb. 
21, 1905, by the statement that from that time on all moneys were 
collected by an agent and deposited to firm account and checked out 
jointly by himself and plaintiff, (Auditor 80-87.) The Auditor 
then called upon defendant to produce a further account from Feb. 
21, 1905, and also the firm deposit books and checks, which he ad¬ 
mitted he had. (Auditor 87-8.) 

But the defendant never produced the record of disbursements 
from Oct. 1899 to Jan. 1900, the account from Feb. 1905, or the de¬ 
posit books and checks. At the next hearing, Dec. 13, he came in 
with the testimony of himself and son and current letters from the 
plaintiff in an endeavor to show that plaintiff was pretending to force 
an accounting before the Auditor and at the same time telling de¬ 
fendant that he did not want it, though manifestly the Audi- 

332 tor was the one forcing the accounting. And this was where 
the plaintiff stepped into the breach for defendant. After 

the Auditor permitted the defendant to furnish an excuse for his 
failure to appear Dec. 2, and refused to hear him testify further at 
that time, leaving the hearing room, it appears that defendant made 
a statement of Ins inability to furnish any accurate account. By 
stipulation this was incorporated into the record, with the Auditor’s 
consent, as explanatory of the attitude of the parties, which appeared 
to be that defendant claimed he could not furnish an accurate ac¬ 
count such as the Auditor was requiring and that plaintiff was will¬ 
ing to accept explanation of defendant and take his chances on re¬ 
covering what he could on the state of the record, without further 
pressure on defendant. (Auditor 92-4, 103-11OV 2 & Exhibit 500.) 

As plaintiff was willing to accept the situation, the Auditor made 
no further requirements as to the accounting, even to the extent of 
not directing defendant’s attention to the various things he had ad¬ 
mitted to be in his possession and had promised to produce but did 
not. It is proper, however, as bearing on the case generally, to show 
the weakness of defendant’s statement of inability to account. The 
plaintiff testifies that defendant told him and wrote him often that 
the account could be easily stated by him (Oak Harbor, 2, 15-16). 
The defendant, as I have said, admitted he had a copy of the account 
of 1899 contemplated to be examined and checked off under this 
paragraph of the agreement of 1902, but failed to produce (Quinter, 
Sept. 25-Oct. 1, 56). He admitted he had books of account which 
he desired to examine with respect to one of the notes (Auditor 
48-9). He did not deny the letter of plaintiff in 1899 and 

333 his quotations of defendant’s statements that he would have 
his bookkeeper make up the account and also a day book and 

ledger of the firm account (Oak Harbor, 15-16). He admitted he 
had the firm deposit books and checks which he did not produce 
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(Auditor 87-8). Finally the very accounts he filed (Exhibits X Y 
Z) and the 30 months’ statement (Exhibit 515) show that while 
made in his own way and failing to disclose everything needful, they 
are necessarily made from information in great detail in his posses¬ 
sion. I conclude, as before stated, that defendant’s failure to account 
is not due to inability to do so, or to produce the data from which it 
can be readily done, but due to his deliberate purpose to avoid dis¬ 
covery. 

It has been shown before that defendant was in the habit of taking 
plaintiff’s share of rents and giving to plaintiff notes for same. An 
examination of the notes fails to show such a transaction after the 
year 1898, when plaintiff says he ceased receiving any rents. The 
accounts submitted (Auditor’s Exhibits X Y Z, 507, 508 and 515, 
and Oak Harbor Exhibit 63), in connection with the facts disclosed 
by the testimony of plaintiff as to the increase of revenues and re¬ 
duction of liabilities, show conclusively that the rental income of the 
partnership was largely in excess of the amount alleged in the bill, 
$9,000.00 per annum. These accounts also show many personal 
withdrawals by defendant as claimed by plaintiff, both before and 
after the agreement of 1902, and after defendant refused in 1903 to 
settle with plaintiff. In an effort to meet the situation created by 
himself, of preventing an accounting as to rents, defendant indulged 
in the broad statement that the income would not take care of all 
fixed charges—a statement without any foundation in view of 
334 the evidence in the case. The plaintiff expresses a willingness 
to accept the sum of $1,000.00 per annum as his share of the 
nett rents—one-half of $2,000.00 per annum converted by defend¬ 
ant. I think this estimate is modest and accordingly allow it for the 
Fourteen years from January 1894 to 1908, the date of the arbitra¬ 
tion, when defendant ceased to collect rents. From August 1897 to 
October 1899 is the period of the account to be corrected under the 
reference. The period after February 1905 is included because, as 
testified by plaintiff, while he had joint control over disbursements, 
the collections were not properly kept and conversions by defend¬ 
ant no doubt went on, in that side of the account instead of on the 
disbursement side. The allowance to plaintiff is reasonable even as a 
penalty, but I am satisfied a full and complete disclosure would re¬ 
sult in debiting the defendant with several thousand dollars more 
than the amount I allow. 

Paragraph 22. 

“An inventory to be made of all joint property other than the real 
estate.” 

Defendant admits no inventory made. (Quinter, Sept. 25-Oct. 
1, 51-2). This paragraph, however, is not material to the account¬ 
ing. It appears the only firm property other than the real estate was 
an insurance policy on the life of one Wallace. Plaintiff testifies 
defendant received this and defendant admits receiving it (Quinter, 
Sept. 25—Oct. 1, 52-4; Auditor 119, 149); and it is shown in the 
30 months’ statement (Auditor’s Exhibit 515) as received Septem¬ 
ber 10,1903. I therefore debit defendant with one-half of it, or one- 
half of $1,974.48, with interest from Sept. 10, 1903. 
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Oct. 

25, 1894 

58 

157.50 


7 

7 

n 

263.58 

Oct. 

13, 1895 

59 

360.00 

ft 

6 

7 

19 

564.32 

Oct. 

9. 1896 

60 

400.00 


5 

7 

23 

586.44 

Jan. 

31, 1899 

61 

130.00 

7£ 

3 

4 

1 

163.01 

Aug. 

19, 1901 

62 

1,000.00 



9 

13 

- 

Hot. 

23, 1901 

Interest 

15.67 







Kay 27, 1898 


$1,015.87 
Credit 779.88 

$ 236.19 

Int ersat 7.41 
Kinetosoope 
Kay 30,Int. 
Total 

Credit 

Balance 
June 20 Int. 
Total 

Credit 

Balance 
June 28 Int. 

Total 
Addition 
July 8,Int. 

, Total 
Addition 

Total 

* 

Interest 


$3,592.01 

2.10 

$3,594.11 

900.00 

$2,694.11 

11.00 

$2,705.11 


$1,750.11 - 
2.72 
$1,752.83 
250.00 
3.89 
$2,006.72 
100.00 
$2,106.72 

636.69 3 

Total 


243.60 


2.743.41 
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Other Items. 


Plaintiff claims one-tenth of the London deal and 1,500 shares of 
Armat stock, as assignee of Frost (Oak Harbor, 32, 37), but as this 

was a matter outside of the pleadings, and consequently not within 
the reference, I disallow it. 

Plaintiff also claims his share of commission received by defend- 
ant on sale of the 16th and Erie street property of the firm. It 
appears that a two-thirds interest in this property was owned by the 
hrm, the other third being owned by one Walker; that Walker and 
defendant sold the same in November 1908, and defendant received 
m commi^ion $90° on the sale (Oak Harbor, 34; Auditor 117-19, 

S' n.,™w im pl,, ”“ lf " n *' ha ' , ° f * h “ “ m 

Plaintiff also claims defendant used the Gilbert warehouse for 
three years, promising to pay firm rental of $50 a month, but never 
paid any rent. (Oak Harbor 34.) I allow this item, or $900, with 
interest from the date of the agreement of 1902. 

The plaintiff makes a claim against defendant for one half of 
the amount of what is known as the Borden trust. It appears that 
this was a firm debt which plaintiff took up in 1900 for himself and 
wife and later assigned to the Cambridge National Bank as collateral 
security; that in October 190/ a portion of the tract was sold to the 
Potomac Boat Club and the proceeds were turned over to the bank 
and applied on the loan. The plaintiff with his wife, is therefore 
m the position of a creditor of the firm, secured by trust on the 

ooo . prope . r(y ’ “ nd havin f? a paramount lien on the firm prop- 
330 ertv securing the loan. It does not appear whether the se- 

1 _ * 1 * OP 1 1 1 1 . 1 « ^ A ^ so or not, the 

plaintiff should exhaust his security before making claim on de- 

fendant. The claim is not in such shape at this time to constitute the 
subject of judgment against defendant, but may properly be taken 
care of on final decree. Upon the winding up of the partnership the 
plaintiff would no doubt be entitled to charge defendant, as an ad¬ 
vance on partnership account with one half of anv deficit after the 
security is exhausted. The amount due January 1 1908 after 
^Pfethe proceeds of the sale to the Potomac Boat Club was 
$29,893.97, including accrued interest, no interest having been paid 
by the firm after the plaintiff took it over (Testimony in open court 

139-140 150,176-8; Oak Harbor Exhibit 76, letter ofJan 17? 1905 
Auditor 115). ’ ’ 

Plaintiff also claims from defendant one half of $11 300 00 sent 
to plaintiff to pay the firm’s debt and returned to defendant who 
used the same. (Oak Harbor, 16.) As this appears to have been 
in October 1892, before the settlement of firm matters of Dec 31 

1893, I disallow it in the absence of proof that it was not covered 
in that settlement. 

In accordance with the foregoing conclusions I have stated the 
account between the parties in Schedule B, hereto annexed, showing 
the amount due to plaintiff by defendant, including interest at 6% 
per annum to February 1, 1914, to be $149,746.00. 

January 19, 1914. LOUIS A. DENT, Auditor. 

(Here follow pages marked 337, 338, and 339.) 
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340 Recapitulation. 

Personal . 

Firm—V 2 of $46,604.03 . 

Total. 


$38,127.69 

21,302.01 


$59,429.70 


LOUIS A. DENT, Auditor. 


Schedule B. 


C. M. Campbell, in Account with J. W. Campbell. 
Dr. 


To Balance due Oct. 1, 1902, as per red 
letter statement, Auditor’s Exhibit #69, 
after elimination of value of Joplin prop¬ 
erty, and correcting errors in footings 

of same . 

Interest from Oct. 1, 1902. 


64,342.93 

43,753.19 


Expenses of London deal . 

Interest on same from July 1, 1898 


750.00 

701.25 


Half of proceeds first sale of Pitney lot.... 
Interest from Sept. 6, 1902. 


5,500.00 

3,763.83 


108,096.12 
1,451.25 
9,263.83 


Half of proceeds of second sale of Pitney lot 

applied on firm debts . 

Interest from April 19, 1912. 


1,650.00 

77.83 


1,727.83 


Half of trust on Pitney lot paid from pro 
ceeds of sale . 


1,663.75 


341 

Interest from April 19, 1912 


Half of trust on Lot 2.... 
Interest from Oct. 10, 1903 


2,262.96 

1,400.02 


Half of trust on Lot 2 ..... 
Interest from March 9, 1908 


467.81 

165.53 


Rents from January 1, 1694^to January 1, 

1908 14 years @ $1,000.00.. 

Interest on each $1,000.00 per year calcu¬ 
lated from end of each year. 


14,000.00 
5,460.00 


Half of profit on 16th & Erie Sts. deal. 
Interest from Nov. 30, 1908. 


450.00 

139.58 


1,742.22 

3,662.98 

633.34 

19,460.00 

589.58 
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Half of rent of Gilbert Warehouse. 900.00 

Interest from Sept. 6, 1902. 615.90 

_ 1 5^5 go 

Half of Wallace Insurance. 987.24 

Interest from Sept. 10, 1903. 615.71 

- 1,602.95 


Total 


$149,746.00 


N. B.—Interest is calculated at 6% to February 1, 1914 on all 

holonPAQ 

LOUIS A. DENT, Auditor. 


342 Supplemental Report of Auditor. 

Filed February 3, 1914. 

******* 

The Auditor’s report in this cause was completed and copy fur¬ 
nished to counsel for each of the parties in interest on January 19th 
as shown by the date thereof. It has been held since then by the 
Auditor awaiting payment of his fee by the plaintiff. Payment of 
all but a small balance of the fee has this day been made, and on 
this day I have had filed with me a motion by the solicitor for the 
defendant for leave to submit additional testimony. 

This motion which I attach hereto, I deny. The defendant 
throughout the pendency of this cause has had ample opportunity 
to produce all the evidence in his possession. His affidavit now 
filed does not support the motion on the ground of newly discovered 
evidence and is nothing more than an attempt to meet the criticisms 
and findings of the Auditor on the record in the cause. 

LOUIS A. DENT, Auditor. 

February 3, 1914. 

No fee. 

******* 

Now comes the defendant by his attorney and moves the Auditor 
for leave to submit additional testimony as set forth in the defend¬ 
ant’s affidavit herewith filed and made part hereof. 

JNO. RIDOUT, 
Attorney for Defendant. 

343 Charles M. Campbell, on oath says: 

1. That the contention of defendant concerning the rent account 
can be corroborated of the testimony of Charles G. Warden, of the 
Tyler and Rutherford Company, which company has collected these 
rents since 1908 and who will submit the figures taken from their 
books to disclose the real net income of this property, which will be 
in such amount as to be convincing that the annual net returns 
charged against said property by the auditor could not have been 

25—2804a 
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collected. Affiant further says that the view taken by the auditor 

was not anticipated by defendant. . . , 

2. That a letter given important admissions by plaintiff in regard 
to the Frankford Chair Co., claim which had been mislaid so that 
it could not be offered has been found. Defendant desires it ad¬ 
mitted in evidence. This letter, written January 23, 1902, shows 
conclusively that at the time the agreement of September 5th, was 
signed the Frankford claim of defendant was not only under active 
discussion but that admissions by plaintiff were made that contra¬ 
vene the opinion expressed by the auditor on page seven, to-wit: 

In the voluminous correspondence in evidence this stock was the 
subject of frequent discussion that nowhere does it appear that there 
was any liability on the part of plaintiff thereto. 

In this letter plaintiff says: . , T 

You said if my letters before this sale showed that Martin and I 

were to buy this stock at 80 and not you and I, that you would turn 
it over. To look no further and to eliminate everything that had 
gone before and outside circumstances, I wrote you December 16th, 
and after referring to what Martin and I had done and were doing 
followed with these words; we bought 200 shares at 66 and 10 at 50, 
and 300 at 76, which gave us control absolutely. I believe I wrote 
you that we would take this at 80, to which M. agreed whatever 

it was. _ _ _ . _ 

344 3 . The bank book of Turner G. Brown has been found 

and defendant desires to have it included in the evidence in 

til© CflSG. 

4. A letter from defendant to plaintiff, Dec. 11, 1899, containing 

the following paragraphs: . _ , , 

In the account you will find the following checks drawn to me and 

I here set out a full explanation of them: 


May 1, 1894, advances 

Nov. 2, 1894, 

Nov. 7, 1894, 

Nov. 21, 1894, 

Jan. 19, 1895, 

Jan. 21, “ 

Mar. 8 , “ 

May 3, “ 

June28, il 

July 2, “ 

July 8 , “ 

Aug. 7, " 

Sept. 7, “ 

Oct. 1, “ 

Nov. 11, “ 

Nov. 21, “ 


103.86 refund of money advanced by C. 
M. C. 

100.00 $200. yet due ($300. to J. W. C.). 
50.00 part of the above. 

50.00 “ “ “ 

200 .00 same to J. W. C. 

200.00 “ u a “ “ February 25th. 

200.00 “ “ “ “ “ March 13th. 

175.00 refund $810. advanced by C. M. C. 
14th & P. 

100.00 refund $810. advanced by C. M. C. 
14th & P. 

135.00 refund $810. advanced by C. M. C. 
14th & P. 

200.00 same to J. W. C. July 8 th. 

100.00 same to J. W. C. August 15th. 

200.00 out of $810. advanced by me above. 
100.00 same to J. W. C. Oct. 9th. 

200.00 Bal. of $810 advanced Nov. 21st. 
300.00 same to J. W. C. Dec. 30th. 



Jan. 7, 1896, 


Jan. 7, 
Feb. 8, 
Mar. 11, 
Apr. 10, 
Apr. 18, 
July 11, 

Aug. 17, 

Sept. 8, 

Oct. 20, 

Nov. 4, 

Nov. 12, 

Dec. 4, 

Dec. 18, 


U 

a 

cc 

u 

(( 
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U 


refund of money advanced Dec. 
30th. 

100.00 same to J. W. C. January 8th. 

200.00 $300.00 to J. W. C. March 11th. 

100.00 remainder of above. 

200.00 J. W. C.’s share in note June 10th. 

200.00 J. W. " “ “ “ “ 10th 

200.00 J. W. “ “ “ $1,000. note 

Aug. 5-96. 

200.00 J. W.C.’s “ “ “ « 

Aug. 5-96. 

200.00 J. W. C.’s Share for Sept. & Oct. in 
$400. note. 

200.00 J. W. C.’s Share for Sept. & Oct. in 
$400. note. 

100.00 J. W. C. Dec. 18th N. Y. Draft 
$500. 

100.00 J. W. C. Dec. “ “ Draft 

$500. 

200.00 J. W. C. Dec. “ “ Draft 

$500. 

100.00 J. W. C.’s share N. Y. draft. 


345 I have found in my personal account under date of July 
11, 1898 a deposit of $1,941.25. I have hopes this will turn 
out to be the missing 400 pounds. 

5. A transcript of the account of the bank showing the deposit of 
all money received from the sale of the Pitney property in the firm’s 
account. 

6 . A statement of the account between Block 2 Block 34 and the 
Pitney lot rendered July 1, 1903. 

7. Letter of plaintiff February 6, 1903, in which he says concern¬ 
ing the 14th Street Syndicate claim: 

Yesterday I came on some evidence which I think will settle the 
14th Street Syndicate matter to the full satisfaction of both of us 
one way or the other, I can’t say which. “And a letter of Aug. 1, 
1903 in which plaintiff says in regard to same claim: As I wrote 
you * * * I had agreed to drop the 14th Street Syndicate 

matter for a final settlement of the matter stated, which you agreed 

8 . A copy of an account rendered by the defendant to plaintiff 
which will explain adverse findings in the auditor’s preliminary 
report. 

9. Letter of defendant of Dec. 21, 1899 in which he says: 

Your assertion that I sent you no detailed statement from Aug. 

1897 to Oct. 1899 is incorrect. I sent you such a statement Nov. 29! 
Everything is in detail except the rent that I collected for the Post 
Office in Georgetown. These two items you can figure for yourself 
the Post Office yielding $710.00 and Georgetown $580.00 bearing 
in mind that Tenney and Smith are generally from 6 to 8 months 
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behind with the rent. All the remainder came from Turner 

^ B A° summaryVf Tylef ^Rutherford’s statement showing the rent 
acct. is herewith filed as part hereof. Q HARLE g M CAMPBELL. 

Subscribed and sworn to before me this 3d day of Feb. 1914. 

J. R. YOUNG, Cl k, 

BvF. E. CUNNINGHAM, 

Ass’t Cl’k. 


346 Summary of Tyler & Rutherford’s Statement Campbell 

Property. 


Rents to June 15,1910 

Taxes. 

Interest. 

Maintenance, etc. 

Rents to June 15,1911 


Taxes. 

Interest.• 

Commission on extension ot loan 


Maintenance, etc. .. 

Rents to June 15, 1912. ••••••••; 

Rents P. 0. Hall, Oct. 19/09 to Oct. 


1/11 


Taxes. 

Interest..: * 

Commission on extension K bt. loan 

Maintenance, etc. 

Rents to June 15,1913. 

Taxes. 

Interest. 

Maintenance, etc. 


$36,579.72 

32,160.58 



$8,605.03 

$2,023.12 
3,170.38 
3,519.40 

7,497.30 

1,165.06 

3,044.00 

340.00 

3,327.49 

8,626.97 


2,760.00 

1,108.62 

2,925.00 

200.00 

3,781.92 

V 

9,090.42 

1,054.40 

2,652.78 

3,848.41 


$32,160.58 $36,579.72 


4 : $4,419.14 : $1,104.88 per annum. 


Rentals in 1909 including P. O. Hall and stores were $688.00 per 
month. These rents were gradually increased and if all 
347 stores and halls were rented the present rent would be $743.50 

F>e fend ft n t "proposes to show in connection with the above account 
extensive improvements on said property, including remodeling of 
the stores, the instalment of new plumbing and alterations in the 

apartments, during the preceding 4 years. Also the payment during 
the same period by him of over $6,000 firm indebtedness. 
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Charles M. Campbell’s Exceptions to Auditor’s Report, &c. 

Filed February 24,1914. 

******* 

Now comes the defendant Charles M. Campbell by his Attorney 
and excepts to the Report of the Auditor filed herein February 3rd 
1914 on flie grounds that said Auditor erred in the particulars set 
forth in the following exceptions to wit: 


1 . 

In finding that the paper dated September 5th 1902 is not tenta¬ 
tive and provisional but final and effective. 


2 . 

In finding that by said paper of Sept. 5 1902 and the paper known 
as the “Red Letter Statement” all matters of difference between the 
parties were finally settled and in treating said Red Letter Statement 
as an account stated between the parties. 



348 


In finding that the defendant is not entitled to any credit 
in respect of what is designated as the Frankfort Chair Com¬ 
pany Claim. 

3 . 


In finding that defendant is not entitled to the benefit of the stat¬ 
ute of limitations as against any of Plaintiff’s claims and in finding 
that said paper of Sept. 5 1902 was effective to prevent the operation 
of said statute. 

4 . 


In finding that Plaintiff offered to take the oJplin property at 
$30,000, and that defendant never after such offer tendered a deed 
for said property. 


In finding that defendant is not entitled to any credit on account 
of the Steel claim. 


6 . 


In allowing compound interest on the notes held by Plaintiff at 
the rate of seven per cent per annum and in finding that the total 
amount due on said notes as of June 1st 1902 was $59,429.70. 


7 . 

In finding that the balance due Oct. 1st 1902 as per Red Letter 
Statement after eliminating Joplin property was $64,342.93 and in 
allowing interest thereon from that date and adding it to the prin¬ 
cipal so erroneously found so as in effect to compound it. 
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8 . 

In allowing Plaintiff $750 for expenses of London deal and 
in allowing and compounding interest as stated in Excep 

tion 7. 

9. 


In allowing 
$5,500, and in 
ception 7. 


Plaintiff half of proceeds of first sale of Pitney lot 
allowing and compounding interest as stated in tx- 

10 . 


1 

In allowing Plaintiff $1,650 for half of proceeds of second sale of 
Pitney Lot and in allowing and compounding interest as stated in 

Exception 7. 


11 


In allowing Plaintiff the sums of $1,663.75 for half of trust on 
Pitney lot and in allowing and compounding interest as stated in 

exception 7. 

12 . 


In allowing Plaintiff the sums respectively of $2,262.96 and 
$467.81 for half of trusts on lot 2 and in allowing and compounding 
interest as stated in exception 7. 


13. 

In finding and allowing to Plaintiff the sum of $14,000 for rents 
from January 1 1894 to January 1 1908 a period of 14 years and in 
allowing and compounding interest thereon as stated in exception 7. 

14. 


In allowing Plaintiff half of profit on 16th and Erie St. deal 
$450.00 and in allowing and compounding interest as stated in ex¬ 
ception 7. 

350 16 * 


In allowing Plaintiff $900 for half of rent of Gilbert Warehouse 
and in allowing and compounding interest as stated in exception 7. 

And said defendant also excepts to the Supplemental Report filed 
Feb. 3rd 1914 by said Auditor on the ground that said Auditor erred 
in refusing to permit the submission of and to consider the additional 

testimony therpin referred to. _ . , 

Wherefore said defendant prays that the said Reports may be cor¬ 
rected as set forth in his said exceptions. RIDOUT 

Att’y for Deft Chat, M. Campbell. 


JAMES W. CAMPBELL. 
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Petition of C. M. Campbell for Leave to File Bill of Review. 

Filed December 9, 1914. 

******* 

The petition of Charles M. Campbell one of the defendants re¬ 
spectfully represents as follows: 

I. 

That on or about April 1st 1911, while this suit was pending, ho 
applied to William A. Campbell one of the arbitrators to testify con¬ 
cerning the doings of the arbitrators, especially with reference to a 
statement of the account of rents and the ascertainment of areas and 
values and the agreement of the plaintiff concerning what method 

was to be pursued in these matters. 

€ 

351 II. 

Later said William A. Campbell made and sent to petitioner the 
affidavit, a copy of which is hereto attached, marked “Copy of Wil¬ 
liam A. Campbell's first affidavit” and made a part hereof. 

III. 

At the time of the execution of said affidavit said William A. 
Campbell was suffering from the effects of a sun stroke and from dia¬ 
betes and his nervous system was then in such a state of collapse that 
he could not have undergone the strain of testifying and cross-exam¬ 
ination without risking his life. 


IV. 

Because of the condition of said William A. Campbell's health, he 
being a dearly beloved brother of petitioner, and petitioner believing, 
that the plaintiff knowing, as petitioner knew he did, that the actual 
facts were as stated in the first affidavit would not venture to testify 
to a contrary state of facts, and petitioner also depending upon the 
testimony of the other arbitrator, Fred S. Campbell for that reason 
did not insist on the formal testimony of his said brother William A. 
Campbell. 

V. 

The physical condition of said William A. Campbell has not really 
greatly improved but within the few days since the final decree in 
this Cause was passed, said William A. Campbell has learned of its 
provisions and has volunteered to risk his life in order that full light 
may be shed upon the real facts in this controversy in respect 
352 of the pivotal questions concerning the Arbitration award. 

The change in said William A. Campbell's physical condition 
appears from a second affidavit made by him, December 1, 1914, 
which is hereto attached and made a part hereof being marked “Sec¬ 
ond Affidavit of William A. Campbell.” 
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While petitioner would not have been willing to take the risk of 
subjecting his brother to the danger incident to his testifying and 
• being subject to cross-examination, yet in view of the unselfish atti¬ 
tude of the said William A. Campbell, petitioner feels that he ought 
not to fail to take advantage of this unexpected opportunity to secure 
this vitally important testimony. 


VII. 

That the decree, to review which this Bill is sought to be filed, was 
passed on the 25th day of November, 1914. It adjudges against this 
petitioner the sum of $149,746 with interest from February 1, 1914, 
and it is utterly beyond petitioner’s powder to pay it. 

Petitioner therefore prays: 

1 . 

That he may have leave to file herein a Bill of Review because of 
newlv discovered evidence. 

2 . 

That such further order may be made as may be necessary. 


353 


3. 


That a rule shall issue to show cause why the prayers of this peti¬ 
tion should not be granted. 

8 CHARLES M. CAMPBELL. 

JNO. RIDOUT, 

Att’y for Petitioner . 


I do solemnly swear that I have read the foregoing petition by me 
subscribed and know the contents thereof and that matters and 
things therein stated are true according to the best of my knowledge, 
information and belief. 

ntlARLRSM CAMPBELL. 


Subscribed and sw r orn to before me this 8" day of December, 1914. 

J. R. YOUNG, CVk, 

By F. E. CUNNINGxiAM, Ass’t CVk. 

Copy of William A. Campbell's First Affidavit . 

Filed December 10,1914. 

******* 

William A. Campbell, on oath says: 

L 

That all communications from James W. Campbell, including let¬ 
ters containing special pleas in his own behalf, although spe- 
354 cially forbidden as ex parte by the article of submission, and 
containing highly improper suggestions to the arbitrators, 
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came to affiants personal attention at the time, through the co¬ 
arbitrator, without any delay, and at the joint meetings of the arbi¬ 
trators which lasted for several weeks after the hearing. 

II. 

In regard to the ad interim accounts of rents and expenses, it was 
agreed that Fred S. Campbell was to keep said accounts. They 
being placed under the special direction of the junior arbitrator, the 
affiant agreed to the course pursued in keeping these accounts, and 
including the result of them in the award as strictly conforming to 
complainant’s wishes on the subject. 

III. 

That when adjournment was had it was absolutely without day. 
There was to be no future meeting to discuss accounts or any other 
subjects. It was understood and assented to by both parties that the 
senior arbitrator was going to his home in Missouri, and, after the 
case was finally closed, the arbitrators gave the parties an extra day, 
y c een ttiem, so they could refresh their memories 

and be sure no point had been overlooked. 

IV. 

In the matter of the description of the various tracts and the 
lists of trusts, the senior arbitrator at the hearing called for a state¬ 
ment of the values of the properties and trusts. As no data was at 
hand a was ma de U P—areas and trusts being submitted 
355 in round numbers from recollection only to be afterwards 
verified by the arbitrators. In the arguments heard on these 
subjects it was set forth as the true intent and meaning of the articles 
of submission that the arbitrators were to adopt “their own meth¬ 
ods”, in reaching what was believed by them to be a just settlement 
of a controversy that had lasted for many years, and to that end 
they were empowered to place their own values on the property, the 
list submitted in Exhibit 15, being no more than the opinion of 
the parties expressed by them hurriedly under circumstances stated 
above. When the arbitrators undertook the arduous and thankless 
work of this arbitration (the proposed duty being several times de¬ 
clined by the senior arbitrator) it was only with the clear and ex¬ 
plicit understanding and agreement of both parties that the arbi¬ 
trators were to have plenary powers to “settle all differences” by 
“their own methods”. 

This agreement was reinforced by repeated verbal assurances of 
the strongest and broadest character of both parties, and there was 
never a hint or suggestion at any time, that the arbitrators were 
to be limited or constrained in pursuing their own course in reaching 
an equitable solution, both parties being exceedingly anxious that 
the controversy they themselves could not end, and which had de¬ 
fied several attempted settlements, should be finally settled and de¬ 
termined. 

WILLIAM A. CAMPBELL. 

26—2804a 
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I, William A. Campbell, do solemnly swear that I have read 
356 the foregoing affidavit by me subscribed, and know the con¬ 
tents thereof, that the facts therein stated upon my personal 
knowledge, are true and the facts therein stated on information and 
belief, I believe to be true. 


Sworn to before me, a Notary Public in and for the County of 
Jasper, State of Missouri at Joplin, Missouri, on this first day of 
April, 1911. 


My commission expires —. 


Second Affidavit of William A. Campbell. 
Filed December 10, 1914. 


State of Missouri, 

County of Jasper, ss: 

I, William A. Campbell on oath say that on the 1st day of Ap’l 1 
1911 I made the affidavit that is hereunto annexed and made a part 
hereof. 

At the date of making said affidavit or shortly thereafter Charles 
M. Campbell, one of the defendants in this cause, desired to take 
my deposition covering facts stated in said affidavit. 

The state of my health at that time was such that it would have 
been physically impossible to have testified by deposition without 
risking my life, and for that reason said Charles M. Campbell 
357 refrained from insisting on my so testifying. 

Having just learned that such deposition would be of 
great importance to said Charles M. Campbell and my health being 
somewhat improved, I am willing, in order that the truth may be 
known, to incur the risk of now testifying by formal depositions, 
and being subjected to cross-examination. 

Said improvement in my health has taken place within the last 
few months. 

[10^ Documentary Stamp.] 

WILLIAM A. CAMPBELL. 

Subscribed and sworn to before me, a notary public in and for 
said county, said state, on this 1st day of Dec. 1914. 

[seal.] ELMER WEBSTER, 

Notary Public in and for 

Jasper County, Missouri. 

My commission expires Dec. 31st 1914. 
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Answer of James W. Campbell to Rule to Show Cause. 

Filed December 19, 1914. 

******* 

The plaintiff (respondent to petition), James W. Campbell, for 
response to the rule to show cause issued herein on the 10th day of 
December, anc * f° r answ er to the petition therein re- 

358 ferred to for the purposes of said rule only, says that the 
prayers of said petition should not be granted because of 
the following facts: 

1. Petitioner has not complied with the decree, wholly or in part, 
nor paid the costs therein adjudged against him, nor any part 
thereof. 

(a) His statement that “it is utterly beyond petitioner’s power to 
pay it” (the money directed by said decree to be paid by him to 
plaintiff) is a mere conclusion of fact and is neither a statement of 
his insolvency, a showing of his financial condition, nor an offer to 
comply in so far as he can upon such showing of his assets. 

( b ) The costs have not been paid by him and no effort has been 
made by him to pay the same, nor any part thereof, and no state¬ 
ment of fact, nor even conclusion of fact, is contained in his peti¬ 
tion or elsewhere that he cannot do so. 

(c) The decree specifically finds ‘That a considerable part of said 
indebtedness (of $149,746.00) is for moneys belonging to the part¬ 
nership existing between plaintiff and defendant, Charles M'. 
Campbell which moneys were converted by defendant, Charles M. 
Campbell, to his own use”; the decree approves and confirms the 
Auditor’s report which finds that specific sums of such funds, aggre¬ 
gating $41,649.88 with interest, were so converted and the defend¬ 
ant has made no effort to pay or restore the same, nor any part 
thereof, and no statement or conclusion of fact is contained in his 
petition or elsewhere that he cannot do so. 

2. The petition avers as the sole ground for filing the bill of re¬ 
view that the testimony of defendant, William A. Campbell, may be 

taken and this is insufficient because : 

359 (a) Said W illiam A. Campbell was made a defendant in 

this cause, appeared and filed therein his two answers under 
oath covering the same subject matter as that embraced in his af¬ 
fidavits attached to the motion. 

(6) The deposition of said William A. Campbell was taken and 
filed in said cause in the year 1912, by written interrogatories and 
cross-interrogatories by and on behalf of defendant, Charles M. 
Campbell, upon the issues in said cause. 

(c) Petitioner knew before the closing of his testimony and be¬ 
fore decree (as appears from the petition and affidavits attached) 
Of the alleged facts asserted in said petition and as to the testimony 
said William A. Campbell would give if called again as a witness. 

(c?) No objection was made to the taking of the deposition by 
said written interrogatories and cross-interrogatories of said William 
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A. Campbell; no reason is assigned nor exists for not including in 
said interrogatories such other matters as petitioner desired, in¬ 
cluding those averred in the petition j no application was made to 
take a further deposition of said William A. Campbell and the peti¬ 
tion does not show his inability at any time for any cause to answer 
interrogatories and cross-interrogatories. 

( e ) No application or suggestion was made to the court or to 
counsel for plaintiff or to plaintiff for an extension of time for tak¬ 
ing said William A. Campbell’s further testimony, nor was any sug¬ 
gestion made as to his illness. 

( d ) Testimony of defendant, Charles M. Campbell, and of his 
witness, Fred S. Campbell, was introduced by petitioner covering 
the subject embraced by the petition. 

360 3. The proposed new evidence is not a proper subject or 
basis for a bill of review , as shown by the petition, because: 

(a) It is cumulative, only. 

(b) It is oral, only, and is not written or documentary. 

(c) It is not “newly discovered’’ but was known to petitioner for 
over three years before decree (April, 1911, to November, 1914). 

4. The “new' matter” set forth in the petition is not such as could 
possibly have occasioned a different determination of the cause. 

5. Plaintiff further shows that the testimony of William A. Camp¬ 
bell sought to be introduced, as shown in the petition, concerns 
“the doings of the arbitrators, especially with reference to a state¬ 
ment of the accounts of rents and the ascertainment of areas and 
values and the agreement of the plaintiff concerning what method 
was to be pursued in these matters.” The issues on these matters 
having been made under pleadings as to the validity of an award by 
arbitrators (defendants, William A. Campbell and Fred S. Camp¬ 
bell) and defendants, Charles M. Campbell, Fred S. Campbell and 
William A. Campbell, having filed their several answers under oath 
in relation thereto, and the case having several months previously 
thereto been specially set for the taking of testimony, it was 
taken in open court before Mr. Justice Stafford, beginning on De¬ 
cember 5, 1910, and closing on the next day. Defendants, Charles 
M. Campbell and Fred S. Campbell, testified fully as to the matters 

stated in the petition, as did the plaintiff and his son. 

361 Thereafter defendant, Charles M. Campbell, filed his 
motion in said cause to reopen the taking of testimony and 

supported said motion with the affidavit of defendant, Fred S. Camp¬ 
bell, and Mr. Justice Stafford allowed the taking of further testi¬ 
mony and the same was taken in open court before him at a hear¬ 
ing fixed months in advance thereof, on April 5, 1911, at the con¬ 
clusion of which the testimony on both sides w r as thereupon an¬ 
nounced closed. At this hearing defendant, Fred S. Campbell, and 
plaintiff testified particularly with reference to the ascertainment of 
areas and values and concerning the method pursued by the arbi¬ 
trators in these matters. No showing of any sort w T as made to the 
court as to any alleged illness of defendant, William A. Campbell, 
of his inability to testify for that or any other reason, and the plain- 
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tiff never heard of any such illness or inability until the filing of 
this petition. & 

i After the closing of the testimony the second time on April 5, 
lyil, the case was argued and submitted to the court on the ques¬ 
tion as to the validity of the award, the record and the testimony was 
taken by Mr. Justice Stafford with him to New England where he 
worked upon the same during his summer vacation, and thereafter, 
°? th< vfj tb December, 1911, by decree signed by him the 

plea of the defendant, Charles M. Campbell, was overruled, the 
award theretofore made by defendants, William A. Campbell and 
*red S. Campbell, was “vacated, set aside, and held for naught, the 
same having been found by the court to be invalid.” 

For the purpose of allowing defendant, Charles M. Campbell to 
aPP y ur a special appeal to the Court of Appeals, leave was granted 

q*o , ^ i ®°. b >\ said decree > and h is application made there- 
Sbl for was denied by the Court of Appeals. Thereafter from 

f ' me J° IV 716 de i* en dant, Charles M. Campbell, took extensions 
of time to file the transcript of record on appeal. Each and every 
of the matters set forth in the petition relate to the validity of said 
award which was finally adjudicated in said decree of December 15 
ly rru and none °f them relate to the matters hereinafter recited. 

1 hereafter hundreds of pages of testimonv were taken as to the 
yahdrtv of an agreement theretofore entered into between the plain¬ 
tiff and defendant, Charles M. Campbell, dated September 5, 1902 
and executed by them on September 6, 1902, and known in the pro¬ 
ceedings as the settlement agreement. This testimony was duly . 
closed and this matter was duly submitted and argued’ before Mr 
Justice Barnard, who, by decree passed on the 8th day of October! 
1912, sustained said agreement as a valid and binding agreement in 
all respects and asm full force and effect for each and every of the 
purposes therein declared, and referred the cause to the Auditor to 
state the accounts between the parties under instructions contained 
in smd decree Thereafter hundreds of pages of testimony were 
taken before the Auditor of the court under said decree, which con¬ 
sumed months of time, and the Auditor after weeks of consideration 
„ r £P°^ jn this cause embracing eighty-five pages in type- 
i "P 0 ? numerous exceptions were filed by defend¬ 

ant, Charles M Campbell, and said cause was again submitted to 
Mr Justice Stafford who again took this large record with him up 
to New England on his summer vacation and again considered the 
same, and on, to wit, November 25, 1914, passed a decree which 
ratified, approved and confirmed the said Auditor’s report, 
363 overruled the exceptions thereto, found that the defendant^ 

, 1]m ’ Was mdebted to the plaintiff in the 

sum of $149,746.00 with interest from February 1, 1914* that a 

considerable part of this money (stated in detail in the Auditor's 
report to aggregate $41,649.88) was for moneys belonging to the 
partnership of plaintiff and defendant, Charles M. Campbell which 

by K h n latter ° wn use; that the def endant, 

81 000^0 M ‘fW^E be l - V % t i he costs negating more than 
$1,000.00, that the plaintiff have execution therefor as at law; 
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directed conveyance and sale of certain real estate and again referred 
the cause to the Auditor to follow the said partnership funds and 
required defendant, Charles M. Campbell, to account for the dispo¬ 
sition thereof. No supersedeas bond has been filed to this decree, 
nor has the court been asked to fix the amount of such supersedeas 
bond 

Respondent further says that the deposition of said William A. 
Campbell was again taken while said cause was pending before the 
Auditor in the form of interrogatories and cross-interrogatones; that 
no application was ever made for the taking of the deposition of said 
William A. Campbell as to the matters embraced in the petition; 
that in a cause at law between plaintiff and defendant, Charles M. 
Campbell, plaintiff took the deposition of defendant, William A. 
Campbell, in the year 1910 on the same subject matter of controversy 
as that mentioned in the petition, in the taking of which deposition 
there was full opportunitv for cross-examination, and in which depo¬ 
sition said William A. Campbell testified that the values of the prop- 
erty were agreed to bv the plaintiff and defendant, Charles M. Camp- 
bell, and also testified to the matters referred to in the petition 

herein. plaint . ff further ?ays t ^ at h e j s informed and believes that 

364 at no time during the" hearings in this cause has the said \\ ll- 
liam A. Campbell been so ill that it could possibly have 
affected his health to have testified in this cause, either by interrog¬ 
atory and cross-interrogatory or orally and that lie has throughout 
all of that time been able to "and has transacted business. 

And having fully answered said rule to show cause and the peti¬ 
tion for the purpose thereof, plaintiff (respondent) prays that the 
said rule may be discharged and the said petition dismissed at the 

cost of the petitioner. j w CAMPB ELL. 

WM. HENRY WHITE, 

Atfy for Plaintiff. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and annexed 
answer by me subscribed and that the facts therein stated are true 

as I verily believe. j w CAMPBELL. 

Subscribed and sworn to before me this 19th day of December, 

1914 Vseal 1 M. E. WHEATLEY, 

LS J Notary Public. D. C. 


365 Supplemental Petition for Leave to File Bill of Review. 

Filed January 6, 1915. 

******* 

The Supplemental Petition of defendant Charles M. Campbell re¬ 
spectfully represents: 
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First. That heretofore he filed his petition for leave to file a Bill 
of Review on the ground of newly discovered evidence in this cause 
and he hereby refers to and makes part hereof the said original peti¬ 
tion which is yet pending and undetermined. 

Second. That on the 29th day of December 1914 while petitioner 
and his son were engaged in studying the testimony in this cause 
adduced by plaintiff for the purpose of facilitating preparation of the 
record on appeal herein, petitioner’s son called defendant’s attention 
to a postal card written by petitioner to said plaintiff and offered in 
evidence by said plaintiff in a deposition given by him in Oak Har¬ 
bor in the State of Ohio to which deposition said postal card is made 
exhibit 49 and is pasted on sheet No. 41 of the exhibits to said depo¬ 
At page 3 of plaintiff’s said Oak Harbor deposition, plaintiff says 
in respect to the date of said postal card and the purpose for which 
said postal car was written: 

I agreed to accept the Joplin property at $30,000 as appears from 
the draft of supplemental contract, exhibit 50, “and J. W. Campbell 
agrees to accept said Joplin property as a credit on said indebtedness 
at the sum of $30,000,” “in order to end the matter” “so I can dis¬ 
miss it from my mind” as appears from letters on next page, and 
defendant sent me a card he (would) close it up when I went over. 
That card is attached, marked exhibit 49, and attached to page 

366 The postal card thus described by plaintiff undated read as 
follows: 

Will close that matter up when you come on, Alice said she ex¬ 
pected you to-day (Monday). 

C. M. C. 

This card is pasted into the exhibits attached to and made a part 
of the deposition so as to follow plaintiff’s letter of June 9, 1903 and 
to be read and understood as an acceptance of the proposition con¬ 
tained in said letter of June 9th, which proposition was as follows: 

I want this to be an end of the matter so that I can finally dismiss 
it from my mind, and to that end am willing to take the Joplin prop¬ 
erty, although I know it is — more than $5,000 more than'it can be 
sold for to-day. 

Defendant contends that plaintiff never made an unqualified offer 
to take the Joplin property at $30,000 as provided for in the agree¬ 
ment of Sept. 5, 1902, but attached conditions that made the offer un¬ 
acceptable as outside the contract of 1902. These conditions do not 
appear in the letter but in the last paragraph of the accompanying 
contract. Furthermore defendant vigorously and repeatedly con¬ 
tended in his letters and testimony that the refusal of plaintiff to live 
up to his agreement to take the Joplin property at $30,000 was the 
cause of the defeat of the contract of 1902, on which this suit is 
based. On page 34 the auditor quotes one such declaration of de¬ 
fendant : 

Defendant testifies that none of the items left open by the agree- 
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ment were ever settled; that the agreements between plaintiff and 
himself in respect thereto were tentative, subject to a settlement ot tne 
Joplin property matter, which was the Keystone of the agreement ot 
1902 and which plaintiff refused to carry out according thereto. 
Again at page 22 the auditor says in regard to the Joplin prop- 

er tv • 

367 All through the case defendant gives prominence to the 
alleged antagonistic position of plaintiff in the refusal to take 

this property at over $25,000. 

This testimony goes to the very heart of this case because it is con¬ 
ceded on all hands that if the parties never reached a.n agreement 
on the one hand to sell and on the other to buy the Joplin, Missouri, 
uronertv at $30,000 then the foundation for the alleged settlement 
agreement of Sept. 5, 1902 falls from beneath it and the agreement 
never became operative, and if it never became operative then there is 
no basis for either the auditor’s findings nor the Court s approval 
thereof. Petitioner denied that he had knowledge that the postal 
card related to the Joplin property and throughout his testimony and 
in argument it was earnestly insisted that no such meeting of the 
minds of the parties in respect of the Joplin property ever occurred. 
At page 19 of testimony taken on Sept. 20, the defendant was 

asked, under cross-examination: _ 

1 show you the postal card attached as exhibit 49.. Do you say 
that has no relation to exhibit 50? A. I say there is no warrant 


there for using it. • _ , , A A , . , .. , 

Q. Can you say that it has not? A. I don t think it has. 

Q. Do you know? A. No, I don’t know. 

Third. Pursuing the investigations for the first time suggested by 
his said son and through the latter’s assistance, petitioner has since 
December 29th, 1914 discovered what he never knew before, namely, 
that said postal card instead of having been written in June, 1903, 
was written on a card bearing the vignette of Thomas Jeffer- 
368 son, a type that the Government ceased to manufacture in 
1897. He further learned that the peculiar cancellation de¬ 
vice used on this card, the lines being straight, parallel and oblique, 
as well as having other peculiarities, shows conclusively that the 
cancellation was made by a Barry machine, of which the Govern¬ 
ment never possessed but one in the mailing division, and said ma¬ 
chine was located in the central post office at 11th & Pennsylvania 
Avenue. As this machine had a needle feed instead of a belt feed, it 
frequently mutilated the mail and its use was discontinued about the 
year 1899. The report of the post office department for 1901 gives 
the tvpe and location of each cancelling machine then in use by the 
department and affirmatively shows that no Barry machine was at 
that date used in any division of the post office. It follows that the 
postal card could not have been written in June 1903, the date sworn 
to by plaintiff, and could not have been an acceptance of the plain¬ 
tiff’s proposition in regard to the Joplin property, as also asserted by 

Fourth. The person referred to on the postal card as “Alice” died 
in the year 1902. She was the sister of plaintiff and petitioner and 
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lived in Washington, D. C. where defendant lived, but she died in 
Cambridge, Ohio where plaintiff lived and plaintiff attended her 
funeral October 16, 1902. It is therefore impossible that when he 
swore to the date of said postal as in 1903 he could have failed to 
know that said postal could not have been sent by petitioner later 
than some time before his said sister’s death. 

It follows that in respect to the facts of the sending by petitioner 
to plaintiff of said postal card in relation to the Joplin prop- 
369 erty, and in respect to the date of receipt of said postal in 
1903, the said plaintiff deliberately swore falsely in relation 
to a material matter about which he could not be and, in fact was 
not mistaken. ’ 

Fifth.^ How material this matter is, appeal's from these facts. 
Plaintiff s so-called Oak Harbor deposition was given great weight 
by the auditor as appears from the fact that in his report he quotes 
from it 57 times and in every instance where a conflict of testimony 
arose the auditor followed the Oak Harbor deposition, and so did the 
trial judge in passing upon the exceptions to the auditor’s findings. 

The auditor indicated by marks on the margin the pages he relied 
on in said deposition and the page where this false testimony appears 
is one of those marked. 

Sixth. Further inquiry of the Post Office Department developed 
the fact that no mail is allowed, nor was it allowed in 1903, to go 
through with undecipherable post-marks thereon; that there is an 
employee detailed whose sole duty is to go carefully through the 
stamped mail and whenever there is a defective stamp to remedy the 
same, and that all mail at that date was also stamped at the receiving 
station to also show the date of its receipt. The postal card in ques¬ 
tion bears neither of these post marks. 

The facts stated lead inevitably to the natural conclusion that 
the act of plaintiff was nothing less than a hunting up or saving of 
an old undated postal card of about the year 1897 or 1898, which 
bore a message that could be made to apparentlv serve his purpose 
and to create an appearance of an acceptanco by defendant of a cer¬ 
tain proposition of settlement made by plaintiff in 1903. 
^ ^ 6 His mind v\ as so centered upon this idea that he either never 
noticed the allusion to the sister Alice or if he did, took the 
deliberate chance that the date of her death might escape attention. 

Seventh. The only correct and tenable view of this abominable 
$md iniquitous offense of plaintiff is to view it solely as a measure 
of his intentions and his capacity for deliberately wronging defend¬ 
ant to plaintiff’s own profit. Even if his act had, through some in¬ 
advertence, worked to his own disadvantage, his offense was none 
the less heinous. 

Eighth. The rule of evidence “falsus in uno falsus in omnibus’' 
is established by repeated decisions of controlling authority in this 
District. This is a typical case for application of this * doctrine 
whose inevitable effect would be to eliminate from the case the 
whole Oak Harbor deposition; for it cannot be doubted, that if the 
auditor had knowm of this false testimony, he would have dis¬ 
regarded all testimony of the plaintiff and so would the learned 
27—2804a 
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and upright justice who overruled the exceptions. With this so- 
called testimony of the plaintiff eliminated, the plaintiff s case 
against the award of the arbitrators would have failed absolutely 
and that award, ending the case as it did, there never would or 

could have been any auditor’s report. ... 

Ninth. The situation now developed throws a flood of light upon 
the original application for review because plaintiff alone con¬ 
tradicts the testimony of Fred S. Campbell, petitioner, and \\ llliam 
A Campbell, as to what the parties agreed to as to certain matters 
alleged by plaintiff against the award. If the petitioner’s testimony 

is to be accepted then the award must stand. 

If plaintiff’s testimony is discredited and out of the case 
371 then there is no contradiction of the evidence sustaining the 
award and that award utterly destroys the decree sought to 


be Reviewed. 

Petitioner endeavored to obtain affidavits from the postal officials 
in support of this petition but under regulations of the depart¬ 
ment they are forbidden to give ex parte affidavits and their testi¬ 
mony if deemed necessary by the Court must be obtained under 

SU Petitioner submits with deep earnestness that this attempt to pol¬ 
lute the fountain of justice at its very source deserves, and, he feels 
confident, will receive the severe condemnation of this Court; and 
he further respectfully submits that the control of the Court over 
its own remedies and process is so complete, in this case of a direct 
attack upon the decree, regularly and seasonably made, that justice 
mav readily be done by treating the original and supplemental 
petitions for review as an original and Supplemental Bill of Review 
and the returns thereto as answers for the Court and, after satisfy¬ 
ing itself bv proof of the truth of the averments of the petitions 
to vacate and set aside the decree herein of November’25th,, 1914, 
and to take appropriate order for the further proceedings in this 


Because of the discovery he has made, petitioner justly fears that 
unless the said deposition is promptly safeguarded before the Rule 
in this cause is served, his rights may be prejudiced. 

Petitioner therefore prays: 

1. That the said deposition may be directed to be impounded 
by the Clerk in his safe with directions not to withdraw 
372 the same except upon the order of the Court. 

2. That he may have leave to file a Bill herein to Review 

said decree of November 25th 1914. 

3. Or, in the alternative, that the petitions for leave to hie a Bill 
of Review and the answers thereto may be deemed and taken to be 
Bills of Review and answers thereto and that after proper proof 
taken the said Decree of November 25th 1914 in this cause may be 
reviewed, vacated and set aside and such further and subsequent pro¬ 
ceedings as may be necessary be had and taken, as to right and 

justice, may appertain. # 

4. That such further and other relief as the nature of his case 

may require may be granted him. 






■ 
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To which end he prays for a rule to show cause against the said 
plaintiff requiring him to show cause if anv he has on a day to 

be named in said rule why the prayer of these petitions should 
not be granted. 

CHARLES M. CAMPBELL. 

District of Columbia, To wit: 

I, Charles M. Campbell do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents thereof 
and that the matters and things therein stated are true according 
to the best of my knowledge, information and belief. 

CHARLES M. CAMPBELL. 

Subscribed and sworn to before me this 6" day of January 1915 

J. R. YOUNG, Cl’k, 

Bv F. E. CUNNINGHAM, 

Asstf. CVk. 
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Second Supplemental Petition. 

Filed January 14, 1915. 


This second supplemental petition of defendant, Charles M CamD- 
bell, represents: F 

i. 

That plaintiff states at page 2 of his so-called Oak Harbor depo- 

l QUO 11 ’ r hlC Vi 1S ex . P arte , that the agreement of Sept. 5, 

1902 was made with the assistance of Wm. A. Campbell, the oldest 

s b ition e hesays aKreed UP ° n “ h ‘ S presence ' At P a g e? 2 of the depo- 

Wm Campbell certifies in writing hereafter produced that such 
a settlement of every item in dispute was made in his presence. 

The certificate of Wm. A. Campbell, alluded to above, is a piece 
of a letter in the handwriting of Wm. A. Campbell which plaintiff 
says defendant sent to him. It reads: F p un 

. Ever y item of dis P ute between you was agreed on between you 
agreed— PreSGnCe ’ QXCept the Steele claim , which you afterwards 

i The importance of this outside confirmatory testimony of the 
oldest brother is seen in the number of times it was brought into the 
case m the testimony and in the influence it exerted upon the 
Auditor, who alludes to it several times in his report. As early as 
the second page of his report the Auditor says: y 

An attempt was made to adjust those differences by an agreement 

2^.“*° ^ tween t them on the 6th day of SeptemberTZgh 
the advice and assistance of another brother, Wm. A. Campbell 
which agreement becomes the important feature in this case. ’ 

^ 16 heaajre* a ^ Un repeats statement on pages 4 and 5, where 
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374 The Agreement was prepared with the assistance of Wil¬ 
liam A. Campbell, a brother, who came on from Missouri 

for the purpose of aiding in reaching a settlement of their diffi¬ 
culties, leaving Septeml)er 4th, the day before the agreement was 
rG&chpd ^ ^ ^ 

That Wm. A. Campbell understood they reached an agreement is 
shown in his letter to defendant which defendant sent to plaintiff 
in its mutilated condition. 

The Auditor again refers to the matter on page 9, where he says: 

Moreover that all matters of controversy were considered and 
treated in the agreement of Sept. 5, 1902, is shown by the state¬ 
ment of W. A. Campbell, through whose instrumentality the agree¬ 
ment was brought about. Writing to the defendant April 29, 1904, 
he says: “Every item of dispute was agreed on between you in my 
presence except the Steele claim, which you afterwards agreed.” 

Defandant contended that Wm. A. Campbell had nothing to do 
with the agreement, and that the agreement was not certified by 
Wm. A. Campbell as being final and conclusive between plaintiff 

and defendant (Sept. 25, pp. 21 and 41). 

On or about December 15, 1914, defendant sent his son, whose 
affidavit is filed herewith, to Missouri to ascertain the facts from Wm. 
A. Campbell, who thereupon stated that during the first week of 
September, 1902 he came to Washington on account of the illness 
of his sister and found both brothers here, but they were not upon 
speaking terms. That he thereupon secured a written apology 
from J. W. Campbell and thus established good feeling between 
them. That said Wm. A. Campbell then went to work on a set¬ 
tlement agreement and had progressed to a point where everything 
was settled but the Steele claim of about $4,000, of defendant. 
Desiring further information on this claim he went to Cambridge, 
Ohio, to secure said data. Before leaving he requested both parties 
to stay away from each other. Arriving in Cambridge on the 
5th of September, 1902, he was greatly surprised when on 

375 September 6 the plaintiff, J. W. Campbell, turned up in 
Cambridge and called him into the latter's residence. Once 

there Plaintiff pulled out of his pocket the agreement which is the 
basis of this suit, which plaintiff proceeded to read to Wm. A. 
Campbell with great satisfaction. After hearing it Wm. A. Camp¬ 
bell states that he denounced the plaintiff, J. W. Campbell, as hav¬ 
ing taken advantage of the good feeling established through the 
instrumentality of Wm. A. Campbell to secure the signature of 
defendant to an outrageously unfair and dishonestly-conceived con¬ 
tract, which took care of every possible extension of plaintiff's 
claims and left out all the credits of defendant; that he would 
have no part .or lot with such an iniquity and that he thereupon 
washed his hands of the whole matter. Said Wm. A. Campbell 
further states that he has his original memoranda for a contract, 
as submitted by the parties before him, and that he never wrote 
any letter referring to said paper of Sept. 5, 1902 as being agreed 
upon in his presence. 

Petitioner represents to the court that this further testimony 
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of Wm. A. Campbell of which defendant was deprived by the ill¬ 
ness and nervous break-down of Wm. A. Campbell at a critical 
point in this case, is of such a nature that plaintiff would have been 
totally discredited had defendant been able to incorporate Wm. A. 
Campbell’s deposition in his record; that it shows anew the taint 
of dishonesty that permeates the plaintiff’s case; and that, taken 
with the astounding discovery as to the postal card referred to in 
the first supplemental petition, should be sufficient to repel plain¬ 
tiff from a forum whose very foundation is good con- 
376 science. 

Petitioner Therefore Prays: 

1. That this second supplemental petition may be read and con¬ 
sidered with the original and first supplemental petition. * 

2. That the relief prayed in said petition may be granted. 

CHARLES M. CAMPBELL. 

RIDOUT, Petitioner. 

I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof and that the matters 
and things therein stated are true according to the best of my 
knowledge, belief and information. 

CHARLES M. CAMPBELL. 

Sworn to and subscribed before me this 14" dav of January, 1915. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t CVk. 


377 Affidavit. 

* ****** 

District of Columbia, ss: 

I, Courtney Campbell, on oath say: 

That on or about December 18, 1914, at the request of my father, 
C. M. Campbell, I visited at Joplin, Missouri, my uncle, W. A. Camp¬ 
bell, who is in infirm health, for the purpose of ascertaining the 
facts within his knowledge. I had a full conference with him dur¬ 
ing which he stated his willingness and anxiety to testify in sub¬ 
stance as follows and also expressed his willingness if necessary to 
put his statement in the form of an affidavit if desired by the 
court. 

I called to the attention of W. A. Campbell the fact that J. W. 
Campbell had convinced the Auditor, by his testimony, that W. A. 
Campbell had been instrumental in working up and bringing to a 
head the so-called contract of September 5, 1902, and that J. W. 
Campbell had, by introducing as evidence the fragment of a muti¬ 
lated letter from W. A. Campbell, further convinced the Auditor 
that in reference to said contract W. A. Campbell had written to 
C. M. Campbell saying in regard to it: “Every item of dispute be¬ 
tween you was agreed on in my presence, except the Steele claim, 
which you afterwards agreed.” * 
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W. A. Campbell stated definitely that J. W. Campbell had no 
Warra,1 inferenee h ecmld fa be to" nthaThe tasTn "any way connected 

- awag 

were so unusual and unique that J. W. Campbel could not mis- 
^Mlows^Jul pS'to^epKrtW? Jwm called toW«Jj 
peSuadel m^toSeavor'to bring about ‘a® settlement tetween him 

bc2s M i MSE3S 

T W Kmnbell write a note of apology to C. M. UimpDeu ioi u«j 
detestable things he had said. I then «»lle a mee ingan 
each make a written statement and ^^f/fiXtetement con- 

St :S. >»* and W 

several times 1 still possess ttawm >t M h noon on the 
The next da\% ep «« j and plunger i j n to the business with 

P rJi" ~SStEhtSffi “ « 7 » 

my p.^ *>*» 2-2& svs? 

taking my papers with me. . F^ the same admomsh- 

hell to stay away from - T -,«• C T a ™PP, e ‘‘ ."1 W Campbell. Notwith- 
ment on a postal card which I mailed to •)_ w. ^ampoe 

standing this precaution on my part J r ^ h fXm 'simceeded in 

379 "“5 

Dnage, 1 Washington pending my return 

"°nil e iSf an^ s?sast^ 

was a cnnn ^* had p i aye d the game successfully in some 

scrupulous } Campbell’s signature to an instrument, 

wa y of procuring a^M^ Campbel^s^ ^ favorable to himS elf. 

« nfa ! r to , ( C ; t f wa ; through with the affair and would have nothing 
Further, that I was thr g evgn • to the extent of lgnor- 

™° F T V 0 Campbeirs wroLiondence when he was bombarding me 
wfth lelrs “ P get me to the price of the Joplin property at 

$25,000. COURTNEY CAMPBELL. 

sutesw „d...»»w« ~ *f,j 4 YSiyG,wr ■ “ 15 ' 

ByF.E'.OUBfflNGHAM^^ 




JAMES W. CAMPBELL. 


215 


380 Answer of J. W. Campbell to Rule of December 10, 1914. 


Piled January 16, 1915. 
* * * 


♦ 


? laintiff > James W. Campbell, for further response to the 
rule to show cause issued herein on the 10th day of December 1914 
and for answer to the petition therein referred to for the purposes 
of said rule only, says that the prayers of the said petition should not 
be granted because of the following facts: 

n 6 ' ’Pi?, statements of paragraph 4 of the copy of William A 
Campbell s first affidavit attached to and made a part of said petition 

f^H«n < t« nS unr t W1 \ h r? d c ? n , t 1 radict the separate answers of de- 

S i» (t , W ( l h i7 A ' Ca ] mpbel1 md Charles M. Campbell, made 
under oath to the amendment to supplemental and amended bill 

led herein, and said statements in said paragraph 4 are alone suffi¬ 
cient as grounds for setting aside and vacating the award involved 
in this cause. In paragraph 35 of the said amendment to supple¬ 
mental and amended bill it is alleged that by the written submis- 
pended submission filed as exhibits thereto and marked 
Exhibits A and B and made part thereof, the plaintiff and de¬ 
fendant, Charles M. Campbell, “submitted the several matters therein 
mentioned to arbitration under the terms and upon the conditions 
and those only, named and agreed upon in said submission” 

35 fdlowT er ° f defendant ’ Charles M ‘ Campbell, to said paragraph 

qk 3 , 5 ;, He ad mite the averments of the amendment to paragraph 
35 of the amended bill and says that by the terms of said agreements 
every existing claim between this defendant and the plaintiff 
was submitted to the consideration of the arbitrators was 
properly considered and disposed of by them” 

35 The answer of defendant, William A. Campbell, to said paragraph 
so.ys« 

“35 He admits the averments of paragraph 35 of said amend- 
ment . 


°fi said . amendment to supplemental and 
amended bill plaintiff alleges, in substance, that the finding as to 
the value of the real estate was based upon improper evidence and 
without a proper meeting of the arbitrators to consider the same for 
the reasons therein particularly set out, to which defendant Wil¬ 
liam A. Campbell, in his answer thereto, said:_ ’ 

^ . j * « _ . in section C. He says that the 

parties joined in an estimate of the value of the property, that the 
arbitrators acted impartially”, etc. 

The answer of the defendant and co-arbitrator, Fred S Campbell 
in these respects is identical with that of his father, the’defendant! 
William A. Campbell. ’ 

The concluding paragraph of the said affidavit of said William A 
Campbell is as follows: 

“When the arbitrators undertook the arduous and thankless work 
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of this arbitration (the proposed duty being several toes leclmed 
by the senior arbitrator) it was only with the clear and explicit 
understanding and agreement of both parties that the arbitrators 
were to have Plenary powers to ‘settle all differences’ by ‘their own 
methods’. This agreement was reinforced by repeated verbal assur¬ 
ance* of the strongest and broadest character of both parties and 
there was never a hint or suggestion at any time that 
were to be limited or constrained in pursuing then own course 1 
reaching an equitable solution, both parties being exceedingly anx¬ 
ious that the controversy they themselves could not end and which 
had defied several attempted settlements should be finally settled 

*”Tlie 6 Allegations of sub-paragraph (a) of paragraph 37 of the 
amendment to supplemental and aniendedbilareinsub 
oqo stance that the arbitrators “made no real finding a. to trie 
382 mutual claims of complainant and defendant Charles M 
Camnbell. nor of the indebtedness due complainant by him , but 
“did compromise the whole matter upon the basis of what they then 
believed he could pay and in so doing they arbitrarily and without 
mnTust cause whatsoever cut down the debt of defendant Charles M. 
Camnbell to complainant, and the findings and awaid in foim as 
made P by the said arbitrators are really the result of such compromise 

0U The answer of petitioner to said paragraph 37a specifically “denies 
that no r^l finding as to the mutual claims of the parties was made 
or that the award was in any sense a mere compromise of the whole 

“The knswver of defendant, William A. Campbell, to said para- 
„ raD h specifically “absolutely denies every averment of section (a) 
and P the P answer ^f defendant, Fres S. Campbell, is in exactly the 

Sal paragraph 8 numbered 2 of the affidavit of William A. Campbell 

1S “ln°regard to the ad interim accounts of rents and expenses, it 
in reg Campbell was to keep said accounts. They 

was j h e'sp^ial direction of the junior arbitrator, the 

^alt^eil to the course pursued in keeping these accounts, and 
SS the result of then? in the award as strictly conforming to 

Complmnant’s wishes ^ Je subject ^^ before Mr . Justice 

Staffed deSdTnt Fmd" Campbell! testified as a witness for peU- 
at a re-hearing granted on the petition of petitioner here, 
suoDorted by affidavit, at which the pleadings and testimony was 
PP condensed by the court, the following occurred:— 
ooo ° -The Court (Mr. Justice Stafford): The affidavit in sup- 
383 port of the petition says that the method adopted for collect 
• during the arbitration and turning them over to the 

plaintiff was ‘adopted after consultation with ^.wuth tiie^pr^s 

site abouMhat, if he claims that Judge Campbell directed 
him or the arbitrators to do as they did about it. 
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The Court : The question is, what direction, if any, Judge Camp¬ 
bell gave about it, or what consent he gave. 

******* 

The Witness: In substance, the parties agreed that the rents 
should be collected in the same manner as previously, except that 
the agents should account to the arbitrators instead of to Charles M. 
Campbell; and that all checks, except for incidental expense, should 
be signed by J. W. Campbell and C. M. Campbell; and that method 
was followed. 

By Mr. Ridout: 

Q. That method being pursued, what disposition was made by the 
arbitrators of the balance to the credit of that fund produced by those 
deposits? A. The balance in bank on the day that the award was 
published all went to J. W. Campbell. 

By the Court : 

Q. Was there ever any agreement between the parties that that 
should be done? A. No, sir. 

Q. Was there ever any agreement between the parties, before you, 
that you should not make any other accounting of the rents than to 
have them collected in this way by agents, and the amount turned in 
to the bank to their credit? A. Pendng the arbitration, there was 
never a question raised nor a request received from either party as to 
anything about these accounts; and the arbitration agreement pro¬ 
vided that we should keep these accounts and include them in the 
award; and we construed that, ‘including them in the award’, to 
mean that we should deal with the balance; that it did not mean 
that we were to make this long statement of account. 

Q. So that nothing in fact was ever said about that? A. Noth¬ 
ing was ever said; no, sir.” * * * 

the witness further said that Judge Campbell never received any 
account for the rents except that he sent him a condensed statement 
of the Berwick rents up to June 4th or June 10th. 

The defendant, Charles M. Campbell, (petitioner) testified 
384 as to the values of property and incumbrances thereon, as fol¬ 
lows: 

“A. My older brother, who was a banker and a very careful busi¬ 
ness man, called on both of us for a statement of the valuation of the 
property. 

Q. Whom do you mean by your older brother? You had better 
say. A. W. A. Campbell; and I suppose we took an hour to it, and 
went over the matter very carefully. Judge Campbell was there with 
me, and we agreed on the valuation as finally determined upon there. 
It was in no sense my determination of the values, but in every in¬ 
stance we agreed on those values. 

Q-. What, if anything, was done in respect to calling attention to 
the incumbrances on the respective properties? A. The encum¬ 
brances were all discussed and set out at the same time.” 

As to areas and values defendant, Fred S. Campbell, testified • 

28—2804a 
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“Q. And you verified those areas here alone; did you? A. I was 
alone * ves sir 

Q. Your father did not come? A. No, sir; he was not here. 

Q. And after you verified those areas you never saw your father; 

did you? A. No, sir. 

" * * * * * * * 

O. I will ask you whether or not you changed the value of the 
building known as the “Berwick” from $25,000, as stated to you by 
the defendant Charles M. Campbell, to $27,000? A. We changed 
the amount from $25,000 to $27,000.” 

Plaintiff further shows that as to the areas and values it was as- 
serted by petitioner and both the arbitrators in their pleadings and 
testimony that the plaintiff and petitioner had agreed upon the 
values of the property involved; that they admitted that those values 
and areas were changed solely as the result of personal investigation 
of Fred S. Campbell alone after which investigation he did not meet 
with the other arbitrator until after the award was made and that 
the plaintiff was not offered an opportunity to present any 

385 facts as to said areas and values. 

Plaintiff further shows that it is admitted by the testimony 
of Fred S. Campbell that the arbitrators did not follow the direc¬ 
tion of the submission as to the accounting for the rents; that no ac¬ 
count of the rents was made excepting only a supposed balance left 
after deducting supposed expenditures out of the receipts of rents was 
stated in a lump sum and wjth the exception only of the rental of one 
piece of property for a few months no information was given to the 
plaintiff as to the rents or expenditures therefrom by the said arbi¬ 
trators individually or collectively and no such information is con¬ 
tained in said award; and affiant says that no balance was actually 

turned over to him. ., _ . , .. 

And having fully answered said rule to show cause and the peti¬ 
tion for the purpose thereof, plaintiff prays that the said rule may be 
discharged and the said petition dismissed at the cost of the peti- 

tioner ' . J. W. CAMPBELL. 

WM. HENRY WHITE, 

A ttfy for Plaintiff. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing and annexed 
answer by me subscribed and that the facts therein stated are true as 

I venly believe. j w CAMPBELL. 

Subscribed and sworn to before me this 16th day of January, 

1Q1 K 

Vseal 1 M. E. WHEATLEY, 

L * J Notary Public , Z>. C. 
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386 Answer of J. W. Campbell to Rales of Jan. 6 & Jan. 14,1915, 

Filed January 16, 1915. 

******* 

For answer to the rules to show cause issued herein on January 6 
1915, and January 14, 1915, and for answer to the supplemental pe^ 
Ution and second supplemental petition of defendant, Charles M. 
Campbell, for the purposes of said rules only, the plaintiff, James W. 
Campbell, respectfuly shows to the court:— 

1. The petition was filed as stated but no newly discovered evi¬ 
dence is recited in said petition. 

2. Plaintiff has no knowledge of the search made by petitioner and 
his son, nor of the alleged discoveries therein recited. The postal 
card was made an exhibit and speaks for itself, which was the only 
purpose of plaintiff in offering it in evidence. Petitioner’s conten- 
tionsas to the Joplin property were in issue in the case and were de¬ 
cided adversely to him by the court. The finding of the Auditor 
was made upon the testimony of witnesses and many letters ex¬ 
changed between plaintiff and petitioner. The basis of the find¬ 
ings is fully set out in the Auditor’s report, which contains eighty- 
five long typewritten pages, which quotes said testimony and letters 
at length upon which said findings are made and nowhere in said re¬ 
port is said postal card even referred to. The letters of petitioner 
above referred to contained numerous statements in substance iden¬ 
tical with that contained in the said postal card. The said postal 
card was a trivial item, not relied upon by the Auditor or the court 
OQ - in c ? ns idering the testimony, and plaintiff does not state it 
oo7 ^ as in answer to letters in 1903 and it probablv w T as in answer 

to a letter in the latter part of September, but in said Oak 
Harbor deposition, in connection with the speaking of the postal 
card, he expressly refers to the defendant’s “letters on the next page” 

as the evidence, which were the letters referred to by the Auditor in 
his report. 

3. Plaintiff has no knowledge as to the allegations in paragraph 
3rd and says they are immaterial. 

4. The date of the death of plaintiff’s and petitioner’s sister is ad¬ 
mitted and an examination of the testimony discloses that plaintiff 
did not testify as to the date of said postal card, but plaintiff says 
that the date of said postal card is immaterial as in any event it re¬ 
lated to the settlement of the controversy between them. 

5. Plaintiff says that he has not counted the number of times the 
Auditor refers to any particular testimony, but says that it does refer 
by reference to pages to all of the testimony taken in the cause in¬ 
cluding the Oak Harbor deposition, and if the Auditor and’the 
court followed the Oak Harbor deposition it must have been because 
they believed plaintiff’s testimony and refused to believe other testi- 
mony. Plaintiff is informed by the Auditor that the marks placed 
by him on the testimony were first made in digesting it by subjects 
embraced therein and later went over the whole of the testimony to 
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see that he had omitted nothing and drew marks from the top to the 
bottom of every page of all of the testimony; that the said mar s 
not indicate the testimony relied upon by the Auditor, but the tesU- 
mony so relied upon by him is recited in the report and the 

388 said postal card is not so recited. . p 

6. Plaintiff has no knowledge of the inquiry at the 1 a t 
Office Department or the results thereof, but he denies the conclu¬ 
sion of the petitioner set out in paragraph 6th. 

7. Plaintiff denies the views volunteered by the <th paragraph of 

8 andT The plaintiff disagrees with the argument contained in 
the 8th and 9th paragraphs and has no knowledge of the only a e- 
gation of fact therein contained, namely, as to petitioner s efforts to 
obtain affidavits of the Post Office officials. 

Answering the second supplemental petition plaintiff says. 

1. The Oak Harbor deposition was duly taken on propey notice 
in accordance with the law and rules of this court. Plaintiff denies 
that defendant contended that William A. Campbell had nothing to 
do with the agreement, and, on the contrary, shows that petitioner 
testified as follows on pages 18 and 19 of the Quinter deposition taken 
on June 15, 1912, in relation to the said agreement. 

“Q What is the fact concerning previous efforts to reach a com¬ 
promise of the controversies which had arisen between you and the 
plaintiff? A. This controversy had extended over several years at 
the time that paper was signed and had grown quite acrimonious, 
in fact bitter. Several members of the family had attempted to 
settle the dispute. Turner G. Brown, and his wife, my aunt, had 
tried their hand at it. Fred L. Rosemond, a former law partner of 
J. W. Campbell had tried his hand at it, and my sister, Mrs. VVil- 
liams, verv frequently with tears in her eyes, urged that the matter 
should be settled and compromised, and my own wife and family 
were anxious to have it settled, and finally my brother, a ban ker at 
Joplin, Missouri, came on in August or September of 1902, with 
the intention of trying to get the matter wound up fmally . 

When defendant wrote William A. Campbell that plaintiff 
389 would not live up to the settlement agreement said William 
A. Campbell referring to said settlement agreement wrote de¬ 
fendant April 29, 1904, as follows:— , , 

“If you (defendant) are willing to abide bv the contract, and he, 
(plaintiff) is not, select some good lawyer, in whom you have con¬ 
fidence, place the contract in his hands, and do as he says, thereby 
sawing off vour arguments, which will avail nothing. 

Every item of dispute between you was agreed on between you in 
my presence except the Steele claim, which you afterward agreed — . 
_where the sheet was cut in two before defendant sent it to plain- 


tiff 

And in a letter to plaintiff January 28, 1904, said William A. 

Campbell wrote plaintiff:— . . , 

“1 suppose- once my effort w&s successful in bring &bout & setr 

tlement between you and Charlie (defendant). By your agreement 
on every item in dispute, excepting one, viz, ‘the Steele matter . 
Oak Harbor deposition, page 12. 
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Plaintiff has no knowledge as to what William A. Campbell mav 
ES?, sw p, t0 pouftney Campbell and says that the same is imma¬ 
terial. Plaintiff denies because of the facts set forth in his answer to 
the original petition that any illness, nervous break-down or other 
cause deprived defendant of the testimony of William A. Campbell. 
.. jUntiff further shows that the petitioner has not complied with 
the decree, wholly or in part, nor paid the costs adjudged against 
him, nor any part thereof, nor made any showing as to his insol- 
vency financial condition or inability to pay said decree, nor any 
part thereof, nor made any showing as to his assets, nor has he ac¬ 
counted for the disposition of the said sum of $41,649.88 which bv 
the decree of the court was found to have been converted bv him of 
the partnership assets, nor has he offered to account for the disposi- 

Qon !! 0n ,°. anv P® 1 ?. .^hereof, nor is there anv other change in 
•iW the facts or conditions since the execution and filing of plain- 
tin s answer to the rule to show cause of December 10 1914 

And having fully answered said rules to show cause and the sum 
plemental and second supplemental petitions for the purposes of said 
rules, plaintiff prays that the said rules may be discharged and the 
said petitions dismissed at the cost of petitioner. 

WM. HENRY WHITE, J ’ W ' CAMPBELL - 

Attfy for Plaintiff. 

District of Columbia, ss: 

0 

T do solemnly swear that T have read the foregoing and annexed 

answer by me subscribed and that the facts therein stated are true 
as I verily believe. 

J. W. CAMPBELL. 

Subscribed and sworn to before me this 16th day of January 1915 
' SEAL -1 M. E. WHEATLEY, ’ 

Notary Public, D. C. 

391 Decree Dismissing Petitions for Leave to File Bill of Review. 

Filed January 25, 1915. 

******* 

This cause coming on regularly to be heard on the petition, the 
supplemental P«tition and the second supplemental petition of de¬ 
fendant, Charles M. Campbell, for leave to file a bill of review in this 
cause on the ground of newly discovered evidence, the rules to show 
cause issued thereon and the answers of the plaintiff (respondent) 
thereto, and the same having been argued by counsel for the re¬ 
spective parties before the court, it is, by the court, this 22nd dav of 
January, A D. 1915, adjudged, ordered and decreed that the said 
rules be and the same hereby are discharged, and the said petition, 
supplemental petition and second supplemental petition be and thev 
hereby are dismissed at the cost of the defendant, Charles M. Camp- 
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It is further ordered that the petition suspend Proceeding before 
the Auditor and the motion for re-hearing be and they hereby ar , 
respectively, dismissed and denied ^ 
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Additional Designation of Record . 


Filed February 4, 1915. 

* ***** * 

The Clerk will please include in the record on this appeal the fol¬ 


lowing : 

1906. May 31. 

1907. Nov. 18. 

1909. Nov. 8. 

Dec. 3. 

22 . 

1910. Jan. 11. 

11 . 
Feb. 25. 
May 2. 
28. 
July 15. 
Nov. 7. 
7. 

Dec. 8. 
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1911. Apr. 6. 


Dec. 15. 
1912. June 5. 


Aug. 19. 


Answer of defendant and three exhibits. 

Replication. , , , 

Fiat of Barnard, J., on amended and supple¬ 
mental bill. 

Order allowing complainant to withdraw replica¬ 
tion and amend bill. .. 

Order ratifying order of December 3rd and allow¬ 
ing defendant ten days to answer. 

Replication. 

Notice of calendaring plea. 

Order granting leave to amend. 

Seven exhibits to amendment to supplemental bill. 

Answer of Pauline Campbell. 

Order fixing time for taking testimony. 

Order allowing amendment. 

Second amendment to supplemental and amended 

bill. , , 

Memorandum showing filing of depositions ot 
plaintiff and witnesses Fred S. Campbell and 
Joseph W. Campbell, on behalf of plaintiff, 
and defendants Fred S. Campbell and Charles 
M. Campbell, on behalf of defendants, all taken 
in open court before Mr. Justice Stafford on 
December 5th and 6th, 1910, by Percy E. Bud- 
long, Examiner in Chancery, containing 120 

typewritten pages. ... 

Memorandum showing filing of depositions of 
plaintiff and defendants Fred S. Campbell and 
Charles M. Campbell taken in open court be¬ 
fore Mr. Justice Stafford on April 5, 1911, by 
Percy E. Budlong, Examiner in Chancery, con¬ 
taining 64 typewritten pages. 

Order denying "plaintiff oral application to amend. 

Memorandum showing filing of deposition of 
plaintiff taken May 29,1912, before J. A. Lyn- 
ham, Examiner in Chancery, and containing 
33 typewritten pages. 

Memorandum showing filing of deposition of de¬ 
fendant William A. Campbell. 
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1912. 


1913. 


1914. 

395 

1914. 

1915. 


Sept. 7. Memorandum showing filing of deposition of 
plaintiff taken September 3, 1912, before J, H. 
Kraemer, Notary Public, and containing 41 
typewritten pages of testimony in narrative 
form with 77 exhibits. 

10. Motion to refer cause to Auditor. 

13. Order to calendar for hearing before Justice Bar¬ 
nard on October 4, 1912, motion for reference 
to Auditor. 

Oct. 7. Memorandum showing filing of depositions taken 
before Ralph D. Quinter, Examiner in Chan¬ 
cery, as follows: Of witness- Fred S. Campbell 
and Charles M. Campbell of June 15, 1912, on 
behalf of defendants, containing 54 typewrit¬ 
ten pages; of the defendant Charles M. Camp¬ 
bell on September 25th, September 30th 
and October 1,1912, containing 61 typewritten 
pages j and of the defendant Fred S. Campbell 
on October 1, 1912, containing 13 typewritten 

M pages. 

Oct. 7. Decree confirming agreement of September 5 

t\ ckA an( ^ reference to Auditor, Barnard, J. 

Dec. -4. Petition of defendant Charles M. Campbell to file 
supplemental answer. 

Jan. 22. Answer of plaintiff to petition. 

28. Exhibit of Charles M. Campbell filed as per order 
of January 24th. 

3 !’ ? r< ?' er £ ran tipg leave to file supplemental answer. 

Mar. o. Order extending time to plead to answer 

18 ’ De ?4th er ° f pkintiff P etition of December 

.. 1 n‘ ~ lotion of Plaintiff to vacate order of January 31st 

May 9. Order overruling motion and demurrer. 

27. Memorandum showing filing of deposition of 
Judge McGinnis taken before Milton Turner 
Notary Public, and showing place and time of 
taking deposition. 

Feb. 3. Auditor's report. 

3. Supplemental report of Auditor. 

Feb. 24. Exceptions to Auditor's report. 

Dec. 9. Petition for leave to file bill of review. 

10. Copy of two affidavits of William A. Campbell 

19. Answer of James W. Campbell. 

Jan. 6. Supplemental petition of Charles M. Campbell. 

14. Second supplemental petition of Charles M Camp¬ 
bell ^ 

16. Answers of plaintiff to three rules. 

25. Decree discharging rules and dismissing petitions. 

This designation. 

WM. HENRY WHITE, 

Attorney for Plaintiff. 
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Memoranda. 

February 26, 1915—Time to file transcript of record in Court of 
Appeals extended to, and including, March 15, 1915. - * 

March 12, 1915.—Time to file transcript of record m Court of Ap¬ 
peals further extended to, and including, March 25, 1915. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
395, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 25671 in Equity, wherein 
JamesW. Campbell is Plaintiff and Charles M. Campbell, Trustee, 
&c., et al. are Defendants, as the same remains upon the hies and ot.„ 

record in said Court. , 

In testimony whereof, I hereunto subscribe m y name and affix 
the seal of said Court, at the City of Washington, in said District, 

this 12th day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2804. Charles M. Campbell et al., appellants, vs. James W. Camg 
bell. Court of Appeals, District of Columbia. Filed Mar. 25, 191... 
Henry W. Hodges, clerk. 
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TOPICAL INDEX. 


I. Statement of the case. 

(а) Real case effort of appellee on collateral attack 

to set aside judgment of award and judgments 
l»etM een the parties for the same cause of ac¬ 
tion in Ohio. 

(б) Reversal of decree below asked for because of 

error on face of record. 

(c) This suit brought September 5, 1905, based on 

agreement made September 5, 1902, and settled 
over three years after it was brought by arbi¬ 
tration and award. 

(d) This suit abandoned and suit brought by appellee 

thereafter in Ohio on two of the causes of ac¬ 
tion settled by the award. 

(e) Appellent defends Ohio suit by first setting up the 

award and appellee replies in Ohio, attacking 
award. 

( /) Statement of proceedings here under original bill. 
(.</) Appellee’s plea here of the award and action of 
the court below; award vacated here; applica¬ 
tion for special appeal denied. 

(h) Ohio judgments pleaded here as res judicata; full 

faith and credit denied Ohio judgments. 

( i) Assignments of error. 

II. Error In decree enforcing indefinite agreement of Septem’- 
ber 5, 1902.. 

(a) Action and error of court below on this agreement 

T.I T J 6 > Sald a e r ^ment merely a preliminary agreement.. 

III. Legal effect of submission and award. 

(a) Submission general—construed 

(&) Submission was an amicable family settlement.. . 

(c) Appellant did not waive discontinuance of this 

suit . 

(d) Submission and award each separately discon¬ 

tinued this suit. 

1. Submission discontinued suit. 

2. Submission followed by award discon¬ 

tinued this suit. 
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(e) Appellant complied with award. 

( f) Award was as conclusive as judgment of a court. 

(fj) Court erred in overruling appellant’s plea. 

(h) Agreement of September 5, 1902, annulled by the 

award . 

IV. The Ohio judgments a complete bar to this suit. 

( a ) Appellee's procedure in Ohio. 

1. Appellee’s briefs in Ohio. 

( ft) Comparison of appellant’s pleadings in Ohio and 
District of Columbia, showing same causes of 

action between same parties. 

( c) Comparison of appellant’s claims l>efore arbitra¬ 
tors and in this suit, showing same claims adju¬ 
dicated in Ohio and District of Columbia. 

( (1) Pleadings relating to Ohio judgments in this juris¬ 
diction ... 

( e) Proceedings in Ohio as stated by the Ohio courts. 

( f) Error of trial judge in Ohio. 

( p) Validity of award as a whole was at issue in Ohio 
( h ) Error below by refusal to pass upon validity and 

effect of the Ohio judgments. 

( i) Provisions of the Ohio code. 

( ;) Error below on theory that proceedings in Ohio 

were at law. 

( k) Effect of an attack on an award at law here. 

( /) Judgment is conclusive on all matters that could 

have been adjudicated . 

(»#) Court l>elow denied full faith and credit to Ohio 

judgments . 

V. Appendix . 

(а) Misquotation below of Judge McGinnis’ opinion.. 

(б) Arbitrators’ methods of valuation. 

(c) The ad interim accounts. 

( d ) Chronology of Ohio proceedings. 

( e) Allegations in the pleadings in this jurisdiction 

respecting the submission and award. 


._ 






























index. iii 

CASES AND TEXT BOOKS CITED. 

Page 

2 A. & E. Ency. Law, 704 . 47 

Babcock v. School District, 25 Vt., 250. 36 

Bacon Abrig. Title Arbitrament and Award (K), page 362 . 82 

Bailey v. D. C., 0 App. 360, 372, 373 . 23 

Brymer v. Clark, 20 Ohio State, 231. 56, 84 

Bird v. Laycock, 7 La. Ann., 171. 12,28 

Bissell r. Spring Valley Township, 124 U. S.. 225, 230, 234 . 88,90 

Bowen v. Lazalere, 44 Mo., 383 . 35 

Briscoe v. Macfarland, 32 App. I>. C., 167. 97 

Brown v. Railway Co., 58 S. C., 466, 468 . 48 

Burchell v. Marsh, 17 How., 344, 349, 351. 24 

Camp v. Root. 18 Johns, 22. 33 

Campbell, J. W. (appellee), briefs in Ohio suits. 56,57,59,64 

Canfield v. Watertown Fire Ins. Co., 55 W T is., 419. 83,87 

Constitution, Art. 4, Sec. 1 . 96 

Crooker v. Buck, 41 Me., 355 . 36 

Cromwell v. County of Sac, 94 U. S., .351, 352. 89 

Cunningham v. Craig, 53 Ill., 252 . 37 

Davis r. Atlas Assur. Co.. 16 Wash., 232 . 86 

District of Columbia v. Brewer, 32 App. D. C., 388, 391. 76 

District of Columbia v. Bailey, 171 U. S., 161, 171. 23 

Draghieevich vs. Vulicevich, 76 Cal., 378 . 33 

Duvall v. Sulzuer, 155 Fed.. 910. 29 

Ency. PI. & Pr., 957, 958 . 33 

Eddigns v. Gillespie, 12 Heisk., 548. 35 

Ex Parte Wright, 6 Cowen, 399. 33 

Person v. Drew, 19 Wis., 225... 83 

German Amer. Ins. Co. v. Johnson, 4 Ivans. App., 359. 86 

Hanimon on Contracts, Sec. 479.'. 36 

Hine v. Morse, 218 U. S., 493. 97 

Hyatt v. Wolfe, 22 Mo. App., 191, 201. 35 

Ins. Co. v. Bailey, 13 Wall., 616. 87 

Jewell v. Blankenship, 10 Yerg., 439. 35 

Johnson v. Ins. Co., 69 Mo. App., 231. 35 

Judicial Code.. 87 

Larkins v. Robbins, 2 Wend., 505 . 34,38 

Lindley on Partnership, Secs. 15 and 16; Sec. 512. 20 

Lockwood v. Thorne, 18‘ N. Y., 286. 18 

Lord v. Veazie. 8 How., 255... 27 

Louisiana Civil Code, Arts. 3076, 3077 . 28 

McCahan v. Reamey, 33 Pa. St., 535 . 42, 52 

McNulty v. Salley, 95 N. Y., 242, 244. 35 




















































m iZjY ~ 



iv INDEX. 

Maher v. Home Ins. Co., 75 App. Div., 226. 

Mooers v. Allen, 35 Me., 276. 

Moore v. Galupo. 65 N. J. Eq., 194. 

Munroe t*. Alaire, 2 Caines. 320. 

Nalle v. Oyster, 230 XT. S., 165; 36 App. D. C., 36^1. 

Ohio Code provisions. 

Ohio Code. Sections 11238, 11302-3, 11305-6-6-8, 11314-15, 

11326. 11328-0 . 

People r. Onondaga Common Pleas. 1 Wend., 314. 

Perkins v. Tyrer, 24 App. D. C.. 447. 

Phoenix Ins. Co. v. Romeis, 15 Ohio C. C.. 601. 

Pierce r. Parker, 4 Met., 80. 

Pomeroy’s Equity, Vol. 2, Sec. 855. 

Purdy v. Delavan, 1 Caines, 304. 

Railroad Co. v. Gorman, 7 App. D. C., 01. 

Rand v. Redington, 13 N. H., 172. 

Reed v. Tarbell, 4 Met.. 03. 

Reeve v. Mitchell, 15 Ill., 207. 

Re Garcelon’s Estate, 104 Cal., 570. 

Rixford v. Nye, 20 Vt. 132. 

Holland v. Cassidy. 57 L. .T. P. C., 100 ; L. R. 13 App. Cas.. 770. . 

R. S. IT. S., Sec. 005. 

Sanborn v. Maxwell, 18 App. D. C.. 245, 252 . 

Schawhan v. Raker. 167 Mo. App., 25. 33. 

Seaman v. Seaman. 12 Wend., 381. 

Sears v. Grand Lodge, 163 N. Y.. 374. 

Smith v. Barber, 2 Hill. 387. 

Smith v. Smith, 36 Ga.. 184. 

Slack v. Perrine. 0 App. D. C., 128, 153. 

Smith v. Barber. 2 Hill, 387. 

Southern Pacific R. R. Co. v, XT. S., 168 XL S., 1 •............... 

Sullivan r. Traders Ins. Co.. 160 N. Y., 213. 

Taylor, Landlord and Tenant (7th ed.). Sec. 38. 

Thompson v. Thompson. 35 App. D. C., 14 and 17 . 

Todd v. Macfarland, 20 App. D. C.. 176, 182, 183. 

Town v. Wilcox, 12 Wend., 503. 

Utermehle v. Norment, 22 App. D. C., 31. 

Van Slyke v. lattice. 6 Hill, 610. 

Yigel i\ Hopp, 104 XT. S., 441. 

Wells v. T^ain, 15 Wend., 09 and 105. 

Werlein v. N. O., 1*77 XT. S., 390. 

West v. Stanley, 1 Hill, 69. 

Wisconsin Travellers Ins. Co. v. Price Engine Co., 141 Wis., 103. 


Page 

86 

35 

14 

24 

88,89 

78 

79,80 

33 

2 

84 
50 
29 
40 
96 
83 

50 

38 
50,51 

35 
28 
96 

23,46 

39 

51 
49 
38 
49 
96 

38 
88,92 

85 
11 
96 
14 

35.38 

52 

39 
98 

34.38 
88 92 

36 
35 


fc! 


_ 


























































Court of Appeals, District of Columbia. 

October Term, 1915. 

No 2804. 

CHARLES M. CAMPBELL and PAULINE CAMPBELL, 

Appellants, 

vs. 

JAMES W. CAMPBELL. 

» m 

BRIEF FOR APPELLANTS. 

I. 

STATEMENT OF THE CASE. 

The plaintiff and appellee’s suit is, in reality, an effort by 
the appellee (plaintiff below) to vacate a judgment and de¬ 
cree of a competent court in Ohio which settled this whole 
dispute in favor of appellant Charles M. Campbell (defend¬ 
ant below), and, as an incident, to set aside, first, a judgment 
by award determined in favor of said defendant on final 
family settlement by impeaching the award, and, second, 
also by impeaching a judgment in Ohio in favor of said 
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defendant sustaining said award by collateral attack in this 
jurisdiction. 

When the defendant Charles M. Campbell in the court 
below set up the award and also the judgment in Ohio sus¬ 
taining the award, in answer to this collateral attack of plain¬ 
tiff he was successfully but erroneously met with the claim 
by plaintiff that plaintiff could attack the award in this 
jurisdiction after it had been established by the Ohio courts, 
and claims in Ohio not found to be well founded there were 
afterwards apparently established in this jurisdiction, with 
the result that the same claims twice previously adjudicated, 
by the award and by the Ohio judgments, were reopened and 
re-examined, and, after various interlocutory decrees, finally 
a decree was entered against defendant Charles M. Campbell 
for $149,746 (R., 94). No decree has been taken against 
the defendant and appellant Pauline Campbell. 

We claim that this court should reverse said decree against 
the appellant Charles M. Campbell for error on the face of 
the record, exclusive of the evidence (Perkins vs. Tyrer, 24 
App. D. C., 447). 

For convenience in statement the appellant Charles M. 
Campbell will be referred to as defendant and the appellee as 
plaintiff throughout this brief. 

The parties are brothers. The plaintiff is the older. The 
basis of the suit brought by plaintiff was for the specific per¬ 
formance of an agreement between them, which was pre¬ 
liminary to a final settlement of all their differences, made 
September 5, 1902. This suit was brought three years later, 
and over three years thereafter their differences were com¬ 
promised and ended by arbitration on a submission of the 
same to the arbitration of the elder brother of both parties, 
William A. Campbell, and Fred S. Campbell (the nephew 
of the parties) by articles of submission dated November 30, 
1907 (R., 25). This submission culminated in an award 
and judgment by the arbitrators September 3, 1908 (R., 
20), during which time (that is, between November 18, 










1907, and November 8, 1909) all proceedings in this juris¬ 
diction were abandoned, dead, and buried beyond resur¬ 
rection. After the arbitration and award and before plain¬ 
tiff commenced any new proceedings in this jurisdiction he 
abandoned his proceedings here, and brought suit in Ohio 
on two of the causes of action (contained as well in the agree¬ 
ment of September 5, 1902, as in the submission, and ad¬ 
judicated for defendant in the award), in the Common 
Pleas Court of Guernsey County, Ohio; was met there by 
the defense of the award, and attacked the award in reply, 
for various causes afterwards litigated here, and was de¬ 
feated. The award was sustained there before any decree 
was passed in this jurisdiction. Thus the first suit on the 
award was instituted and the first court judgment was 
rendered in Ohio in favor of defendant Charles M. Campbell. 
The decree and judgment in Ohio has been twice affirmed, 
first on plaintiff’s appeal to the Circuit Court of the Seventh 
Judicial District of Ohio, and lastly on plaintiff’s appeal to 
the Supreme Court of Ohio. 

The main matters in the case, therefore, involve the pre¬ 
liminary settlement between plaintiff and defendant, made 
September 5, 1902; the final amicable family settlement of 
all their differences by the submission and award; the effect 
of the Ohio decree and judgments, and the nullity of the 
proceedings in the Supreme Court of the District of Co¬ 
lumbia, whereby the validity of this award was denied and 
repudiated, and the full faith and credit clause of the Con¬ 
stitution was ignored by reversing, on collateral attack, the 
judgment and decrees of the trial court, intermediate ap¬ 
pellate court, and the Supreme Court of the State of Ohio 
on the final appeal. 

No opinion was filed by the court below in the final dis¬ 
position of the case. Whatever opinions were rendered on 
interlocutory matters will be hereafter referred to, and we 
will present the facts in detail under separate topics. The 
narrative of events may be thus stated: 
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On September 5, 1905, appellee filed his bill here against 
appellant, setting forth in substance that the appellee and 
appellant united in the purchase of certain real estate in 
the District of Columbia prior to 1902, and under an agree¬ 
ment alleged to have been entered into on or about December 
5, 1901, whereby appellant was to hold title to the real 
estate purchased in trust for both parties; that appellee was 
to furnish the necessary money for such purchases; that the 
appellant was to be charged with and account to appellee 
therefor together with interest at the rate of 7 per cent per 
annum payable annually; that out of the proceeds of sales 
appellee’s advances should be repaid in full to him, and that 
appellee should be entitled to one-half of the proceeds and 
profits arising from the transactions; that any property so 
purchased should be subject at any time on demand of 
either party to be sold provided that the party demanding 
sale should have the option of purchasing the interest of 
the other. It was further provided that at any time on de¬ 
mand appellant should convey to appellee his one-half un¬ 
divided interest. 

The bill avers that a written agreement in the connection 
with said transactions was subsequently entered into between 
the parties. The terms of said agreement are not specifically 
set forth. 

It is further averred that about May 11, 1902, the parties 
further agreed that if either advanced money for the use 
of the firm of J. W. and C. M. Campbell, which was the 
designation adopted by the parties, such sums should be re¬ 
paid with interest at the rate of 7 per cent per annum, pay¬ 
able annually, from the date of the respective advances. 

It is averred that the arrangement contemplated that ap¬ 
pellant should give his personal attention to the property 
and affairs of the firm in Washington and that neither party 
should make any charge for his services. The appellee 
agreed to finance the joint enterprises and to aid by advice 
and services. 
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That appellee performed all his agreements and furnished 
large sums of money, aggregating more than $2,000 (R., 3). 

That a large amount of property in the District of Colum¬ 
bia was purchased under the aforesaid arrangement. 

That on, to wit, the 6th day of September, 1902, appellee 
and appellant entered into a written settlement of various 
of their matters, a copy of which is made Complainant’s 
Exhibit No. 1 (R., 10-12). 

The bill then avers at great length the provisions of said 
written agreement of the alleged date of September 6, 1902, 
and also sets forth certain matters which appellee contends 
were not covered by said written agreement. 

That appellee has made diligent efforts to procure com¬ 
pliance by appellant with said last-mentioned agreement but 
has been unsuccessful, and that appellee is ready on his part 
to adopt any reasonable method to effect such settlement. 

That since said last-mentioned agreement appellant has 
received and used rents and profits of the joint property, 
aggregating $25,000, for which he has failed to account. 

The said real estate is productive of a large income,, ag¬ 
gregating over $9,000. 

That the matters involved are complicated and that the 
partnership transactions of the parties should be adjusted in 
the court below (R., 1-10). 

On November 7, 1905, appellant demurred to the bill on 
the grounds that: 

As to so much of the bill as sought a personal decree, the 
plaintiff had a full, complete, and adequate remedy at law. 

As to so much of the bill as sought recovery and convey¬ 
ance of real estate and an accounting in respect of alleged 
partnership transactions, on the grounds that there was a 
fatal misjoinder of causes of action, and that hy reason of 
such misjoinder the bill was multifarious. 

As to the whole bill, that no case for equitable relief was 
thereby stated. 

On May 3, 1906, the demurrer was overruled, with leave 
to appellant to answer (R., 13). On May 31, 1906, de- 
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fendant Charles M. Campbell answered said bill (R., 101), 
and later, November 18, 1907, plaintiff filed bis replication 
to this answer (R., 110). And so the record remained un¬ 
til November 8,1909, when plaintiff filed a supplemental and 
amended bill (R., 14). In the meantime, on February 16, 
1909 (R., 64), plaintiff commenced his proceedings in 
Ohio. On April 1, 1909, the defendant set up the arbitra¬ 
tion and award in Ohio as a defense (R., 68), and on Sep¬ 
tember 18, 1909, the plaintiff replied in Ohio, attacking the 
award for matters which made it void and voidable (R., 
73). From November 8, 1909, until January 21, 1911, the 
two proceedings in the two jurisdictions ran concurrently, 
but on the latter date a judgment and decree was rendered 
in Ohio (R., 86) sustaining the award in favor of defend¬ 
ant, the appellant here. The plaintiff appealed in Ohio to 
the circuit court, and that appeal went against him on No¬ 
vember 14, 1912 (R., 91-132). 

In the meantime, on September 3, 1908, the arbitrators 
had made their award (R., 20). Over a year afterward, 
on November 8, 1909 (R., 14), the plaintiff filed his first 
supplemental and amended bill here, in which he said noth¬ 
ing about the award nor about his Ohio suit. This bill was 
filed irregularly, because later, on December 3, 1909 (R., 
110), plaintiff had to obtain permission, under the rule, 
to withdraw his replication to the original bill. When plain¬ 
tiff did that defendant Charles M. Campbell, on December 
28, 1909 (R., 18), filed his plea setting up the award. 

This plea was sustained by Justice Barnard on February 
25, 1910 (R., 112; opinion, 36, 39), and plaintiff was given 
leave to amend as advised or to file a new and independent 
bill. 

On September 18, 1909, plaintiff, in his reply to defend¬ 
ant’s answer in Ohio, attacked the award. Later in this juris¬ 
diction, on May 2, 1910, plaintiff filed another bill, called 
amendment to supplemental and amended bill, in which he 
attacked the award here, but said nothing about the Ohio 
proceedings (R., 40). The defendant Charles M. Campbell 







answered this bill on May 21, 1910 (R., 45), and again 
pleaded the award as a bar. Testimony in the meantime on 
the award was being taken by the Ohio court (R., 74), 
November and December, 1909. Later testimony on the 
award was ordered taken here on November 2, 1910 (R., 
112). On November 7, 1910, plaintiff w T as given leave, in 
this jurisdiction, to file and filed his second amendment to 
his supplemental and amended bill, but said nothing about 
the Ohio proceedings. The next thing occurring w T as the 
trial and hearing before the Court of Common Pleas for 
Guernsey County, Ohio, and the rendition of the opinion of 
Judge McGinnis defeating plaintiff and sustaining the award 
on December 30, 1910 (R., 122), which was followed by the 
entry of judgment accordingly on January 6, 1911 (R., 
/5). About a year thereafter, on December 15, 1911, a 
decree was passed in this jurisdiction vacating the award 
(R., 62). Refore that decree was entered here, however, 
plaintiff filed his motion for new trial in Ohio, which was 
overruled (R., 77), and perfected his appeal to the circuit 
court on February 11, 1911 (R., 78), and filed his bill of 
exceptions, which were corrected and allowed on March 15 
1911 (R., 79). 

The records of this court, original, No. 380, show that, 
pursuant to the recognition by Justice Stafford’s order set¬ 
ting aside the award as an interlocutory order, application 
was made to this court for allowance of a special appeal 
which was denied. 

On November 14, 1912, the appellate court in Ohio, the 
circuit court, affirmed the judgment against the plaintiff 
and sustained the award (R., 91; opinion of Metcalf J 
R., 132). ’ ’ 

As soon as this judgment had been affirmed on appeal by 
the Ohio circuit court the defendant Charles M. Campbell, 
by leave of court (R., 93), filed his supplemental answer in 
this jurisdiction to all plaintiff’s bills (R., 118), in which 
defendant set up the Ohio judgments as res judicata. 

The plaintiff sought in various ways to prevent these 
Ohio judgments being pleaded. Plaintiff answered thel 
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petition for leave to file this supplemental answer (R., 120), 
and after getting his time extended to plead to the supple¬ 
mental answer he (plaintiff) demurred to it (R., 138), and 
moved to strike it out (R., 139), but his demurrer and 
motion were overruled by Justice Barnard (R., 93, 94), who 
held that the effect of the Ohio judgment could be consid¬ 
ered from the record before the court when the case should 
come on for final hearing. After plaintiff’s demurrer to 
and motion to strike out the defendant’s supplemental an¬ 
swer were overruled he filed no further pleading. He did 
not otherwise deny the full effect and validity of the Ohio 
judgments, and he has not appealed from the order of Justice 
Barnard overruling his demurrer and motion. As before 
stated, the final decree was passed against defendant in this 
cause on November 25, 1914 (R., 94). The plaintiff’s 
specific objections to the award and the answers of the de¬ 
fendant and of each arbitrator thereto in this jurisdiction, 
will be found separately stated and separately met by the 
pleadings in an appendix to this brief. 

Assignments of Error. 

(R., 99, 100.) . • 

“The court erred as follows: 

“1. In overruling the demurrer to the bill. 

“2. In holding that the amended pleadings of 
plaintiff stated facts sufficient, if true, to justify a 
decree vacating the award pleaded by defendant 
Charles M. Campbell. 

“3. In holding that the agreement of September 
5th, 1902, w r as on its face an operative and binding 
agreement. 

“4. In refusing to hold that the adjudication in 
Ohio made part of defendant Charles M. Campbell’s 
supplemental answer filed January 31st, 1913, w r as 
a final adjudication of the validity of the award and 
a bar to plaintiff’s right to recover. 

“5. In overruling Charles M. Campbell’s motion 
to allow plea. 

“6. In passing the decree appealed from.” 









ERROR IN DECREE ENFORCING INDEFINITE 
AGREEMENT OF SEPT. 5, 1902. 

I 

i 

Third Assignment of Error. 

“In holding that the agreement of September 5th, 
1902, was on its face an operative and binding agree¬ 
ment.” 

Manifestly, the agreement of September 5, 1902 (Ex. 1 
to original bill, R., 10), was merged into the arbitration and 
award. The original bill to enforce this agreement has 
therefore become inoperative as a basis for enforcement of 
this superseded agreement. Assuming only for the purpose 
of argument that the court below had the right to set aside 
the award, and, disregarding the Ohio judgments, go back 
to this exhibit as a basis for a decree, we first inquire what 
the court did. 


Action of Court Below on Agreement of 
September 5, 1902. 

The fourth prayer of the original bill (R., 10) asked that 
the defendant be required to execute and carry into effect 
the provisions of said settlement agreement. 

The defendant in answer (par. 8, R., 102) denied that 
this agreement embodied any final statement and alleged 
that the paper was a purely tentative and preliminary effort 
to reach a final settlement. 

By decree passed October 8, 1912 (R., 62-63), it was ad¬ 
judged: 

“First, that the said agreement dated September 5, 
1902, is a valid and binding agreement in all re¬ 
spects and is in full force and effect for each and every 
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of the purposes therein declared and subject to cor¬ 
rections as therein provided. 

“Second, that this cause he and the same is hereby 
referred to the auditor of the court to state the ac¬ 
count between the parties, the plaintiff and the de¬ 
fendant Charles M. Campbell, basing said statement 
upon the said agreement of September 5, 1902, treat¬ 
ing as settled such matters referred to in said agree¬ 
ment as may have been agreed upon or adjusted by 
the parties subsequently to said agreement as shown 
by the testimony. The auditor will further state the 
account of the rents and other receipts from partner¬ 
ship property received by the defendant Charles M. 
Campbell from and after October 18, 1899, and will 
find what if any, errors there are in the account of 
rents stated by said Charles M. Campbell for the 
period prior to said Oct. 18, 1899. The auditor will 
further state what if any, errors in calculation of in¬ 
terest or otherwise were made upon the notes men¬ 
tioned in paragraph three of the agreement of Sep¬ 
tember 5, 1902.” 

The auditor refers to this reference (R., 142) and states: 

“The defendant contends that this paper desig¬ 
nated as an agreement is not such in any wise because 
it is tentative and preliminary, provisional and con¬ 
ditional and without efficacy to establish any part of 
the plaintiff’s case. This contention, however, is 
clearly disposed of by the language of the decree re¬ 
ferring the cause.” 

The defendant excepted to the auditor’s report and alleged 
that the auditor erred: 

“In finding that the paper dated September 5, 
1902, is not tentative and provisional, but final and 
effective” (R., 197). 

The foundation of plaintiff’s case, therefore, is that this 
agreement was a final agreement enforceable in equity. The 
decree is put on that basis, and it becomes immaterial and is 
outside the case to determine what the result of an account¬ 
ing beyond its terms would have been. 






This agreement was not an executed contract, but was 
merely a preliminary agreement. 

Its purpose and object is shown in its opening clause to 
be “ preliminary to a final settlement of the personal deal¬ 
ings between J. W. Campbell and C. M. Campbell, ” and by 
its fifteenth paragraph (R., 12), wherein C. M. Campbell 
is allowed $2,000, “ provided this agreement results in a set¬ 
tlement.” 

If no settlement was reached, at most the agreement, as 
to some, but not all, of its provisions would be merely evi¬ 
dence, but the decree makes it conclusive, and the auditor 
finds that he was concluded by the decree. 

A preliminary agreement is by the court adjudged as a 
final agreement contrary to its express terms and the plain 
interest of the parties manifest on its face. This is error. 
This violates a rule of law. Taylor, in his work on landlord 
and tenant (7th ed.), section 38, says: 

“An express provision that an instrument is not 
to operate as a lease, but only as an agreement for 
one, shows clearly the intention of the parties, not¬ 
withstanding any inference which might be drawn 
from other clauses of the instrument.” 

It is indeed difficult to understand the meaning of the 
First provision of this decree. The agreement is not con¬ 
strued and the defendant is concluded absolutely by a mere 
bald declaration of the court that the agreement is valid and 
binding. 

What is meant by the word “preliminary”? Webster 
says: 

“That which precedes the main discourse, work, 
design, or business; something previous or prepara¬ 
tory ; as the preliminaries to a negotiation or treaty; 
the preliminaries to a combat. The parties met to 
settle the preliminaries.” 
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We might instance the case of a preliminary injunction 
which merely fixes temporarily a status but leaves the whole 
matter open for contest and adjustment during the progress 
of the cause. This decree, however, leaves nothing open. No 
defense, no explanation, no excuse whatever is left defendant 
save only to abide by and perform this agreement as though 
it had been a final settlement when, according to its terms, it 
was the contrary. 

The final settlement is to he by “amicable method” (Ex. 
1, par. 2, R., 10); the English Commission expenses, allowed 
by the auditor (E., 102), was “left to amicable settlement” 
(R., 11, par. 5). 

Bird vs. Laycock, 7 La. Ann., 172, 173: 


Erratum: This Bird vs. Lavoock case, page 12, is mis¬ 
placed. It should be on page cLt 


_ r .__ vjuiw, vw cue ngui ui justice, wmen might 

leave still occasions of strife and contention.” 

i 

After the recital of various items from 3 to 16, both in¬ 
clusive, an exchange of properties is provided for in para¬ 
graph 17 “subject to a settlement of all the foregoing mat¬ 
ters” Why so, if there had been a final settlement (as 
found by the decree) of the foregoing matters? 

The paper, as an agreement, is purely tentative; things 
are agreed to be settled but are purposely left open and sub¬ 
ject to a settlement in the future. The executory character 
of this agreement appears clearer when we try to ascertain 
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what is to result from it when it shall have been embodied 
in a final settlement. 

For this purpose we turn to paragraphs 18 and 19 (R., 
12). The plaintiff and defendant here reach the aim and 
end of their preliminary effort to effect a settlement. The 
defendant owes the plaintiff and is entitled to certain credits 
(provisionally and preliminarily). How shall plaintiff be 
paid? By notes, says the agreement (par. 18). When are 
the notes to be dated or made? The agreement is silent on 
this subject. “Said C. M. Campbell agrees to execute his 
several notes for the amount found due, as aforesaid in such 
sums as shall be designated by J. W. Campbell/' but there 
is no designation and the number and amount of the several 
notes have never been ascertained by anybody. To what 
length of time shall the credit given to the defendant C. M. 
Campbell extend? On this point there is an utter absence 
of any provision? 

It can well be supposed that if this sum of $59,400 is to 
be taken as a final adjustment that the element of time in 
which so large a debt is to be paid by defendant and the 
amount of each note would be important facts to be plainly 
set out in the agreement. Plaintiff alleges in his amended 
bill that defendant influenced the arbitrators in his favor by 
saying that he was entirely without property “except that 
named in the arbitration” (R., 43, top). Now inasmuch 
as the agreement was silent on this vital point of the amount 
of credit to be extended defendant, what would be a reason¬ 
able time in which such a debt should be paid? Supposing, 
for the purpose of argument, the court had power to fix a 
time of payment for the parties. Could defendant provide 
for his family and make so large a payment as $4,000 a 
year? If so it would require over thirty years to repay this 
debt. But the element of time and credit are in effect sup¬ 
plied by the decree of November 25, 1914 (R., 95). The 
court below, in making a contract for the parties, makes the 
entire sum, principal and interest, due and payable No- 


•j 





# 


14 




vember 25, 1914, a period of only about twelve years from 
the date of the paper. 

That such an agreement as this, if final (as contended by 
plaintiff and decreed by the court below), will not be spe¬ 
cifically enforced in equity, appears by the New Jersey case 
next cited, and that even if such indefiniteness of time for 
payment be embodied in a statute such payment cannot be 
enforced appears from the decision of this court now cited. 

In Moore vs. Galupo, 65 N. J. Eq., 194, an agreement in 
writing, for the sale of lands for $54,000 provided that $250 
should be paid on the date of the agreement, $250 on the 
3d day of June, and $9,500 on the delivery of the deed on 
or before the 1st day of next April; “the remaining sum of 
$44,000 to be secured by mortgage or mortgages on said 
premises bearing six per cent per annum interest.” The 
proposed vendee paid the first two cash installments of the 
contract price, and refused to go further with the trans¬ 
action. The proposed vendor filed a bill to compel the spe¬ 
cific performance of the agreement.— Held, the written con¬ 
tract shows that the parties intended $10,000, part of the 
contract price, should be paid in cash on or before the de¬ 
livery of the deed, and that the remaining $44,000 should 
be secured, upon some unexpressed terms of credit, by mort¬ 
gage or mortgages upon the premises, bearing interest at six 
per cent per annum. It does not show that the parties had 
come to any agreement as to how the mortgages should be 
given; nor what should be the time or times of payment of 
the mortgage money; nor to whom the mortgage or mort¬ 
gages should be made; nor (if more than one mortgage 
should be made) whether they should be concurrent or suc¬ 
cessive liens, or, if successive, in what order of precedence. 
Held, further, the written agreement is so uncertain and in¬ 
conclusive as to essential incidents of the contract, that no 
decree of specific performance can be made. 

But we have a direct authority in this court ( Todd vs. 
Macfarland, 20 App. D. C., 176, 182, 183), in which 
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the effect of omission in a statute of the time when assess¬ 
ments were to be paid was the subject of decision. Section 
12, act of Congress of March 3, 1899, provided that when 
the verdict of a jury of condemnation is confirmed by the 
court “the assessments shall severally be a lien upon the 
land assessed, and shall be collected as special improvement 
taxes in the District of Columbia, and shall be payable in 
jive equal installments, with interest at the rate of four per 
cent per annum until paid.” In that case it was held the 
“consequence is, that, by reason of the omission to specify 
the particular time when the installments of the assessments, 
under the act of 1899, shall be due and payable, the power 
of collection is defective, and the assessments, while the 
amounts have been ascertained and remain liens upon the 
lands assessed, cannot be collected by the District authori¬ 
ties.” 

If it be urged that defendant by the contract was entitled 
to certain credits which would reduce the $59,400 as of date 
June 1, 1902 (R., 10, par. 1), it will be found upon exami¬ 
nation that there is but one unconditional credit allowed de¬ 
fendant in this agreement—one of $1,350 in paragraph 14 
(R., 12). The credit in paragraph 15 of $2,000 is only 
made “provided this agreement results in a settlement.” 
The third credit, the purchase of the Joplin property, in 
paragraph 17, is also conditional “subject to a settlement of 
all the foregoing matters.” These are all fundamental and 
conditional equities underlying this agreement which the 
court did not stop to consider. 

Again, paragraph 19 (R., 12) provides that the title to 
the joint property in Washington shall be placed in J. W. 
Campbell, subject to the approval of John Ridout, Esq.; 
if adverse, J. W. Campbell to be satisfied otherwise. 

This was also a conditional and preliminary provision. 
The notes for the debt and the transfer of the property 
would have been clearly provided for in a final or executed 
settlement, but the length of credit for the debt was not 
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ascertained, nor was the actual transfer or any binding 
agreement to transfer the joint property entered upon. 
What was done was on the face of the agreement preliminary 
and tentative. It may be, as we have stated, that the agree¬ 
ment was evidence as to some portions ot the debt. The 
error was in concluding everything in the agreement by the 
terms of the decree, which, of course, the auditor was bound 
to follow and did follow, and by which the parties were 
concluded. 

The error is thus made on the face of the decree itself and 
no outside or extrinsic aid or evidence can control it. That 
error cannot be corrected now. 

Furthermore, both because the agreement was prelimi¬ 
nary and because the final settlement, which was to be the 
subject of further convention, was to be amicable and by 
amicable method, the agreement could not be the subject of 
a decree for specific performance as the decree provided that 
the whole agreement was valid, or in the language used in 
the decree, “in all respects, for each and every purpose therein 
declared.'” Application of one simple rule will demon¬ 
strate error and also establish that the agreement was purely 
preliminary and tentative. 

It is well settled that an agreement to submit a matter to 
arbitration cannot be specifically enforced by a court of 
equity. Yet this agreement contains several and, indeed, 
many instances where future arbitration was provided. Thus 
in paragraph 3 (R., 11) C. M. Campbell is to be liable for 
a certain sum: '7/ F. L. Rosemond shall decide that he is 
so liable, he will accept it as final.” 

Par. 5. The London Commission and expenses “are left 
to amicable settlement.” 

Par. 7. “// C. M. Campbell becomes satisfied he received 
certain moneys and has not paid them or settled he is to be 
held liable to J. W. Campbell. 

Par. 9. C. M. Campbell is to be charged with one-half of 
rents of feed store, i. e., one-half of $15 per month from 
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August, 1897, to June, 1902, and in same manner for any 
time prior to August, 1897, in which the rents were so ap¬ 
plied, to be determined by a reference to T. G. Brown, S. M. 
Wallace, and their books of account, 

Par. 11 . C. M. Campbell is to be charged w ith one-half the 
amount overpaid to Mrs. Straub, to w T it, $205.16, provided 
he is to be satisfied that the $100 paid to her by J. W. Camp¬ 
bell, October 25, 1894, has not been paid to or settled with 
him. 

Par. 13. If C. M. Campbell becomes satisfied that he drew 
out of the account of J. W. <& C. M. Campbell the sum of 
$2,000, and that the check drawn by J. W. Campbell on ac¬ 
count of C. M. Campbell for $2,000, February 1, 1894, w T as 
in payment of same, no further account is to be taken of the 
same. 

Par. 16 (R., 12). C . M. Campbell is not satisfied that J. W. 
Campbell is liable on account of the so-called Steele claims, 
and agrees to eliminate the same sabject to the approval of 
F. L. Rosemond. 

Par. 17. J. W. Campbell agrees to give $30,000 for the 
Joplin property as the minimum price, except by the opinion 
of W. A. Campbell. 

Par. 19. The title to the joint property in Washington to 
be placed in J. W. Campbell subject to the approval of John 
Ridout, Esq. 

Par. 21. The account kept by C. M. Campbell at Washing¬ 
ton, covering rents, interest, &c., to be stated by the parties 
hereto , or try some (one) of their selection, since statement 
made in fall of 1899, and each to have the right to check 
that stated account for errors. 

These paragraphs are the essence of and comprise the bulk 
of the preliminary agreement and cannot be separated from 
it without destroying the whole paper; yet it is clear that 
the court had no power to enforce them and no right to 
declare (as the decree does) that they are valid and enforci- 
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ble in equity, particularly where the event shows them to 
have been in fact actually disregarded. 

As before stated, this agreement was merely partial evi¬ 
dence and constituted no foundation in itself for the decree 
and the reference made upon it. Fundamentally, therefore, 
the whole accounting and the final money decree based upon 
that accounting is wrong. 

As to many of the items, too, this agreement does not even 
constitute an account stated, and is not therefore evidence 
of such account, because the parties did not make a final 
adjustment of these respective demands between them. 

Lockwood vs. Thorne, 18 N. Y., 286: In stating an 
account two things are necessary: (1) That there should be 
a mutual examination of the claims by each of the parties; 
(2) that there be a mutual agreement between them as to- 
the correctness of the allowance and disallowance of the re¬ 
spective claims and of the balance as it is struck upon the 
final adjustment of the whole account and demands of both 
sides. The minds of the parties must meet upon the allow¬ 
ance of each claim allowed and upon the disallowance of each 
item of claim rejected. They must mutually concur upon 
the final adjustment, and nothing short of this in substance 
will fix and adjust their respective demands as an account 
stated. 

Certainly there was no final adjustment nor stated account 
as to the item of $3,592.01 in par. 3 (R., 11); as to sundry 
balances, par. 4; as to the English commission and expenses, 
par. 5; as to the Fourteenth Street syndicate, par. 6; as to 
the money described in the paper of December 5, 1892, par. 
7; as to the rents described in par. 9; as to the overpayment 
of $205.16 to Mrs. Straub, par. 11; as to the $2,000 men¬ 
tioned in par. 13 ; as to the $2,000 allowed in par. 15 (R., 
12); as to the Steele claims in par. 16; as to the rent and 
interest account in par. 21; and in par. 17 it is conditional, 
being “subject to a settlement of all the foregoing matters, 
and is even then left to the arbitration of Wm. A. Campbell.” 
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But where does the decree point out that matters to be arbi¬ 
trated or items not settled are not to be embraced nor con¬ 
sidered as part of the agreement? ‘There is not a word on 
these subjects. 

If the agreement of September 5, 1902, is but partially 
enforcible there is error in the decree. 

The decree held that this agreement was binding “in all 
respects” (R., 62-63), i. e., as to every item. We have shown 
that it cannot be enforced as to many items nor as to pay¬ 
ment because of the provisions for arbitration and failure to 
state the time and credit to be given for the amount due by 
the defendant. Certainly, too, the provisions for arbitration 
were conditions precedent to bringing suit. Neither was this 
agreement, as to the bulk of the items, an account stated; 
but if it was an account stated in any respect and not, as we 
claim, in all respects purely a preliminary agreement, yet 
the decree went far beyond those items in the account which 
by any process of legal reasoning can be denominated stated 
or settled. 

We enumerate, without admission that they ought to be 
considered, those items which may be considered as embraced 
in any account stated if the preliminary character of the 
agreement be ignored, as showing how far afield the court 
went in its decree. 

Possible Items Constituting an Account Stated. 

These are comprised in paragraphs 3, 8, 10, 12, 14 (R 

11 , 12 ). 

By No. 3 we find that on individual and firm notes C. M. 
Campbell is indebted to J. W. Campbell as of June 1, 1902, 
for $59,400, subject to correction and “othenvise” (what does 
that elastic phrase mean?) of errors; by No. 8 C. M. 
Campbell is to be charged with $1,190, one-half of rents, 
without interest; by No. 10, $1,000 check drawn by C. M. 
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Campbell is settled by J. W. Campbell becoming half owner 
of the Pitney property; by No. 12, a credit of $766 has been 
allowed to C. M. Campbell; and by No. 14, a credit of $1,350 
for supervising construction of the Berwick is allowed C. M. 
Campbell, with interest. 

Now it is manifest that if the Joplin property is bought 
(par. 17) and these credits are allowed C. M. Campbell, not 
much will be due by C. M. Campbell to J. W. Campbell. 

The account stated in this agreement largely provides, 
therefore, its own method of liquidation, the balance due to 
be represented by the notes mentioned in No. 18. 

This should have been the basis of the decree below if the 
agreement was to be held valid and enforcible as a final and 
not a preliminary agreement. 

But this was not the basis of the decree, and this is a good 
defense. 

11 Lindley on Partner ship, 512: ‘‘To an action for an ac¬ 
count of partnership dealings and transactions, an account 
thereof already stated and settled between the parties affords 
a good defense. ,, 
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III. 

LEGAL EFFECT OF THE SUBMISSION AND AWARD. 

The Second, Fifth, and Seventh Assignments of Error . 

The Submission to Arbitration Was a General 

Submission. 

The intent of the submission was settlement of all dis¬ 
putes between the parties, and it will be difficult to find a 
case where the terms used, coupled with the surrounding 
circumstances, more clearly express such intent than was 
done in this submission to arbitration. 

The parties are brothers and were partners, whose mutual 
transactions had commenced prior to Dec. 5, 1901 [1891] 
(Bill, R., 2), and who thought they had partially settled 
their differences by the preliminary stipulation or agree¬ 
ment of September 5-6, 1902 (Complainant’s Exhibit No. 
1, R., 10). This original bill, filed September 5, 1905, 
followed the execution of the stipulation, and appellee 
prayed that appellant execute and carry into effect the pro¬ 
visions of said stipulation; that he account to complainant 
for all sums of money due him, and convey to complainant 
an undivided half interest in the partnership real estate. 
The appellant answered this bill (May 31, 1906) and de¬ 
nied that the stipulation was a final settlement of their dis¬ 
putes (Ans., pars. 8, 25, 26, R., 102, 105, 106), and to this 
answer appellee (November 18, 1907, R., 110) filed his 
replication. In this condition of their unsettled affairs and 
controversies, commencing prior to September, 1902, the 
parties, on November 30, 1907, entered into the agreement 
to arbitrate (R., 25). 

After providing for the arbitrators and for the rules to 
govern them regarding the production of evidence the sub¬ 
mission provides (R., 25): 
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“Preamble—That it is an agreement “wherein the 
final terms of a proposed settlement of all differences 
between them by arbitrators ‘is determined and 
agreed to.’ 

“4. Said arbitrators shall have power to make a 
complete and final finding and award on all matter 
of difference between the parties.” 

“7. The scope of the inquiry leading to a final find¬ 
ing and award shall embrace any claim of any na¬ 
ture either party desires to assert against the other, 
whether equitable or legal; and may embrace claims 
based on unnecessary loss and injury to either party, 
by unjustifiable acts of the other” 

“8. The purpose of this agreement, being to take 
up all claims of each party from the beginning, and 
make an award on the merits of the case, in doing 
this the arbitrators shall in no wise be limited or 
constrained by any interpretation put on the paper 
of Sept. 5-6, 1902, by either party; but each party, 
can, without limitations, present his claims in regard 
to said paper, and use in doing so, any evidence in 
his possession ” 

“9. Said arbitrators shall make a final finding and 
award in writing, which shall be absolutely binding 
on both parties, on all claims presented, and neither 
party shall resort to any legal or other proceedings, 
to defeat or change the final finding and award, or 
delay or obstruct a final settlement, under said final 
finding and award, according to the terms agreed 
upon by said arbitrators, or a majority of them, and 
each party agrees to perform and abide by said 
award. 

“10. The arbitrators shall determine and direct 
how the settlement of the debtor party shall be made, 
when it shall be made, and the manner and time of 
payment. 

“11. The arbitrators shall adopt their own method 
of determining the value of the property involved, 
due consideration being given to its market value, 
earning power, and prospective value, in determining 
its real value, and shall have power to dispose of any 
of said property, in any manner they see fit, and exe¬ 
cute deeds of conveyance, which shall be good in law 
and equity ” 
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“14. As soon as the award of the arbitrators has 
been made, and the debtor party has complied here¬ 
with, said suit now pending shall thereby be termi¬ 
nated and dismissed. Provided that if said award 
requires the execution by said debtor party of any 
notes or other papers, said execution and delivery 
shall be deemed a compliance therewith.” 

An agreement to arbitrate or submission to arbitration 
is a contract. District of Columbia vs. Bailey, 171 U. S., 
161, 171. The submission effected a merger of the previous 
contracts of the parties. As observed by Justice Morris: 

“The argument upon the merits of the plaintiff’s 
original claim, even if it were well founded in fact, 
has no place in the discussion before us. If we could 
admit such discussion, arbitration and aw T ard would 
be a farce, and even reference to a referee under 
statute or rule of court would be a meaningless for¬ 
mality.’’ 

Bailey vs. Distinct of Columbia, 9 App. D. C., 360, 372, 
373: Not only is the submission conclusive of plaintiff’s 
original demand, destroying it, and substituting the award 
for it, but the award is as conclusive as the judgment of a 
court of competent jurisdiction. 

Sanborn vs. Maxwell, 18 App. D. C., 245, 252: The ques¬ 
tion in this case, whether complainants could maintain a 
bill as simple contract creditors without first reducing their 
demand to judgment was held to be immaterial, because it 
was held they had a right to file a bill liquidated by an 
award to enforce a lien. The court said: 

“The complainants’ demand has been liquidated 
by the award which is the foundation of their bill. 
This award regularly made and apparently unim¬ 
peachable, is conclusive of the demand, both in re¬ 
spect to its validity and amount, as the judgment of 
a court of competent jurisdiction would be. 2 A. & 
E. Ency. Law, 794.” 






In Munroe vs. Alaire, 2 Caines, 320, where the submission 
was of certain suits and controversies particularly stated, 
“and of divers other matters,” Kent, Chief Justice, held that 
the submission was general and that under it general releases 
could be awarded and an exchange of lands directed. 

Arbitration is favored and encouraged by courts of equity. 
Bnrchell vs. Marsh, 17 How., 344, 349, 351. This was a 
case of arbitration of all demands, suits, claims, causes of 
action, controversies and disputes growing out of certain 
suits brought against Burchell by two firms. It was there 
objected that the award was not within the submission, par- 
ticularlv because the arbitrators had received evidence of 
slanderous language used by an agent. The court said: 

“Arbitrators are judges chosen by the parties to 
decide the matters submitted to them finally and 
without appeal. As a mode of settling disputes it 
should receive every encouragement from courts of 
equity. If the award is within the submission and 
contains the honest decision of the arbitrators, after 
a full and fair hearing of the parties, a court of 
equity will not set it aside for error either in law or 
fact. A contrary course would be a substitution of 
the judgment of the chancellor in place of the judges 
chosen by the parties, and would make an award the 
commencement, not the end of litigation.” 

It was held there that the arbitrators acted within the sub¬ 
mission in considering the demands on each side and that 
“whether the complainants were liable, and how far they 
were justly answerable for the conduct of their agent, were 
questions of law and fact submitted to the arbitrators.” 
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The submission to arbitration should be construed with 
the utmost liberality to accomplish the purpose and intent of 
the parties to make an amicable settlement, and any attempt 
to set aside the award, on the other hand, must fail unless 
clear and convincing reasons exist to the contrary. So con¬ 
strued, no possible objection can be justly made to this sub¬ 
mission and award. 

The parties on September 5, 1902, made an agreement 
“preliminary to a final settlement of the personal dealings 
between” them (R., 10). 

Every bill in equity, say the standard works on equity 
pleading, should contain an offer to do equity, otherwise the 
bill is demurrable. 

Family Settlements.—Not Considered Below. 

The amicable and family character of this arbitration 
and award was overlooked by the court below, otherwise 
plaintiff s objections to the award could not have been sus¬ 
tained. 

The plaintiff’s bill says (R., 9, par. 27) : 

“The complainant says that since making the said 
settlement agreement, he has always been ready and 
willing and is still ready and willing to carry the 
same into effect, and has repeatedly requested the 
defendant so to do, which the defendant has repeat¬ 
edly promised, but always failed to do. The complain¬ 
ant has requested the defendant to meet him alone or 
with his counsel, or to permit the complainant to 
meet defendant’s counsel, or to permit complainant’s 
counsel and defendant’s counsel to meet, and to ad¬ 
just and close said settlement; but the defendant has 
refused to permit his counsel to meet complainant’s 
counsel, or to agree to select a person to whom all 
disputed matters should be referred, or to permit their 
respective counsel to make such selection or to do any 
other matter or thing looking to a consummation of 
said settlement. The complainant has repeatedly of¬ 
fered, and is now willing and offers to adopt any 
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reasonable method to effect such settlement , but he 
has been unable to procure the defendant to take any 
action in the premises, and the complainant has no 
other remedy than to appeal to this court for re¬ 
dress.” 

Prayer 4 of this bill asks for specific performance of 
this settlement agreement. This was accomplished by the 
award. 

The agreement of September 5, 1902, stated: 

“1. The amounts stated are to be taken as of June 
1st, 1902, unless otherwise expressed, (and) 2. Any 
matter which is not finally settled under this agree¬ 
ment or by other amicable method, may be asserted 
by either party, as his interest may appear.” 

Paragraph 5 says certain other matters “are left to ami¬ 
cable settlement” (R., 11). 

\\ hether or not plaintiff’s forced construction be correct, 
that this agreement constituted a final settlement given under 
the decree of October 8, 1912 (R., 62, 63), and adopted by 
the court below by the decree of November 25, 1914 (R., 
94-99), is unimportant in this connection. 

The point now presented is the effect of an agreement 
to make an amicable settlement . 

The answer of the defendant to paragraph 27 of the bill 
(R., 106) says: 

“Defendant has repeatedly offered to leave the ad¬ 
justment to members of the immediate family well 
qualified to perform such service.” 

The submission (par. 9, R., 26) provides that the award 
shall be absolutely binding and that: 

“neither party shall resort to any legal or other pro¬ 
ceedings, to defeat or change the final finding and 
award, or delay or obstruct a final settlement, under 
said final finding and award, according to the terms 
agreed upon by said arbitrators, or a majority of 
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them, and each party agrees to perform and abide 
by said award. 

“11. The arbitrators shall adopt their own method 
of determining the value of the property involved, 
due consideration being given to its market value, 
earning power, and prospective value, in determining 
its real value, and shall have power to dispose of any 
of said property, in any manner they see fit, and 
execute deed of conveyance, which shall be good in 
law and equity. 

“12. In case either party hinders or obstructs the 
arbitrators in their duties, the arbitrators shall have 
power to dispose of the property and divide or award 
the proceeds, as may seem to them just and equitable, 
and transfer as much or all of said property, in fee, 
to the creditor party, as they may deem just and 
proper” (par. 11 R., 26). 

And the award carries out the terms of the submission. 

The scope therefore of the agreement of September 5, 
1902, of plaintiff’s bill and of the submission and the award 
was to reach an amicable settlement of the differences of the 
parties. That was exactly what the arbitration was. 

The contracts constitute more than a mere arbitration 
and are in fact an amicable family settlement of differences. 

In the language of the Supreme Court in discussing the 
meaning of “amicable” action: 

“that is to say, that they will not embarrass each 
other with unnecessary forms or technicalities and 
will mutually admit facts which they know to be 
true, and without requiring proof and will bring the 
point in dispute before the court for decision with¬ 
out subjecting each other to unnecessary expense or 
delay.” 

The court further says: 

‘such amicable actions so far from being the objects 
of censure are always approved and encouraged be- 
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cause they facilitate greatly the administration of 
justice between the parties.” 

Lord vs. Veazie, 8 How., 255. 

0 

The distinction between ordinary and amicable arbitration 
or settlement is made by statute in Louisiana and Canada. 

The Louisiana Civil Code, art. 3076, under the title 
‘‘Arbitration,” recognizes two classes of arbitrators: “The 
arbitrators, properly so called,” and “the amicable com¬ 
pounders.” The following article defines the difference be¬ 
tween them, as to the principles by which they are to be 
guided in the discharge of their duty: “The arbitrators,” 
says the article No. 3077, “ought to determine as judges, 
agreeably to the strictness of law. 1 Amicable compounders’ 
are authorized to abate something of the strictness of the 
law in favor of natural equity.” Bird vs. Laycock, 7 La. 
Ann., 171. 

In Holland vs. Cassidy , 57 L. J. P. C.. 100 L. R., 13 App. 
Cas., 770, it was said: 

“What is the force and meaning of that expression 
‘amiables compositeurs,’ by Canadian law? We find 
it in the 1346th article of the Code of Civil Proce¬ 
dure: ‘Arbitrators must hear the parties, and their 
respective proofs, or establish default against them, 
and decide according to the rules of law, unless they 
are dispensed from so doing by the terms of the sub¬ 
mission, or unless they have been appointed as ami¬ 
ables compositeurs.’ That is to say, if they are amiables 
compositeurs, they are to be exempt at all events from 
the strictness of the obligations expressed in the pre¬ 
vious words. * * * Their lordships would, no 

doubt, hesitate much before they held that power 
to entitle arbitrators named as amiables compositeurs 
to disregard all law, and to be arbitrary in their deal¬ 
ings with the parties; but the distinction must have 
some reasonable effect given to it, and the least effect 
which can reasonably be given to the words is, that 
they dispense with the strict observance of those rules 
of law the non-observance of which, as applied to 
awards, results in no more than irregularity.” 












Family settlements and compromises are favored by the 
courts, and in this case there was both a family settlement 
and a compromise which resulted in the aw r ard. Unless there 
was a fraud in the award errors or miscalculations, if any, 
although relating to matters of fact, are insufficient to set it 
aside (2 Pomeroy Equity, sec. 855). We conclude that the 
broadest power that could be given was intentionally given 
to the arbitrators, and no technical objections or objections 
of want of power to decide as the arbitrators did decide should 
be allowed to set the award aside. Nor should objections 
that there was partiality shown by these arbitrators receive 
consideration. This was largely a family matter. Both the 
arbitrators, being the brother and nephew of the parties, 
undoubtedly knew of their transactions and were selected as 
arbitrators because of their knowledge. 

Duvall vs. Siiilzner, 155 Fed., 910, holds that— 

“a party to an arbitration agreement who voluntarily 
joins in the selection of persons as arbitrators, who 
are known to have formed opinions upon the merits 
of the controversy, cannot impeach the award on the 
ground that the arbitrators were not impartial.” 

Defendant Did Not Waive Discontinuance, But 
Demanded Dismissal of This Suit. 

The plea of the defendant expressly demanded, and right¬ 
fully, that this suit be dismissed. 

The plea says (R., 19): 

e 

“Wherefore this defendant says that by said sub¬ 
mission to arbitration and the award thereon, said 
plaintiff is forever barred of all right to further prose¬ 
cute this suit * * * and said plaintiff is bound 

forth/with to dismiss this suit.” 

No pretense can be set up of any waiver by defendant of 
his absolute right under the contract and the law to have 







this suit dismissed. The defendant promptly and firmly ob¬ 
jected both by his plea and by answers, but his objections 
were ignored. 

The strictest requirements in form even that could have 
been demanded of defendant were complied with, and the 
refusal of the court to allow this demand of defendant’s plea 
was, in view T of the submission and award and the contract 
of the parties embodied therein, almost startling error and 
nothing short of a refusal to recognize a plain right of de¬ 
fendant to the dismissal of this suit. The defendant an¬ 
swers : 

“The defendant in his answer did not waive his 
plea but insisted on it” (R., bottom of page 34). 

The answer further says: 

“In this connection this defendant calls the court’s 
attention, as showing the want of plaintiff’s good 
faith in dealing with the court, to plaintiff’s utter 
failure to even allude to the aforesaid arbitration and 
award, which plaintiff could not have failed to know T 
was of vital importance and was a fact which it was 
his plain duty to disclose and that to attempt to con¬ 
ceal it would be an imposition and fraud upon the 
court. 

“And having fully answered this defendant prays 
to be hence dismissed with his costs.” 

The defendant kept his protest against the continuance of 
the suit in full force also by his answer to plaintiff’s amend¬ 
ment to his supplemental and amended bill after it was filed. 
Defendant says (Answer, par. 1, R., 45): 

“He adheres to his plea of arbitration and award 
heretofore filed herein, and pleads the same in bar 
of the amendments to said bills with the same force 
and effect as if the said plea were again filed.” 

Later the defendant moved the court to allow his plea 
(R., 50) and also showed that plaintiff had admitted its 
truth and sufficiency. 
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The defendant continued this protest throughout the case. 

In his supplemental answer setting out the Ohio proceedings 
(R., 120, par. 9) defendant pleads: 

“That under the terms and provisions: of said 
award its express effect is to end this cause and to 
leave the plaintiff to his remedies under said award 
and to those only. 

“Wherefore this defendant says that he is entitled 
to a decree dismissing the bills herein at the cost of 
the plaintiff and he accordingly prays to be hence 
dismissed with his costs.” 

The parties were bound to know of the provisions of 
chapter 10 of the Code of the District of Columbia regulating 
arbitration. 

The fact, therefore, that no application was made to the 
court for procedure under that chapter is conclusive that 
the deliberate intention of the parties was in effect to depart 
from the court finally and to resort to the adjudication by 
what is so well expressed by the French in the phrase “ami- 
bales compositeurs.” 

The Submission Alone Works a Discontinuance 

of the Suit. 

» 

The plea should have been sustained because the suit was 
discontinued by the terms of the submission and award. 

Under the articles of submission this suit was as much 
dismissed and terminated as though the court had dismissed 
it on September 3, 1908, when the award was published, and 
the plaintiff is estopped to contend otherwise. 

Whether the award was void or voidable does not affect this 
question; the jurisdiction of the court over this cause had 
ended, and nothing in or out of the award could be again 
litigated in this cause. 

Had the defendant refused to abide by the award, per¬ 
haps under the submission the plaintiff might contend that 
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the suit had not been terminated; but the plaintiff himself 
has refused to abide by the award and to accept the property 
awarded him in satisfaction of his debt, and therefore he 
cannot be heard to say that this suit was not terminated by 
the award or that the debtor defendant has not complied with 
the award. 

If contracts can be entered into by adults, and if when 
entered into they are binding, as we suppose every one will 
concede, then no judicial decisions whatever need be cited to 
sustain our proposition that this suit was ipso facto discon¬ 
tinued by the award, because the parties, by their lawful 
contract, agreed that such should be the event “as soon as the 
award of the arbitrators had (has) been made.” 

The terms of the mbmission clearly indicate that the cause 
was not to be continued in court. Paragraph 14 provides 
(submission, R., 26): 

“As soon as the award of the arbitrators has been 
made, and the debtor party has complied herewith, 
said suit now pending, shall thereby be terminated 
and dismissed.” See also opinion of Justice Barnard 
(4th paragraph, R., 37). 

Paragraph 9 of the submission provides: 

“Said arbitrators shall make a final finding and 
award in writing which shall be absolutely binding 
on both parties, on all the claims presented, and 
neither party shall resort to any legal proceedings to 
defeat or change the final finding and award, or delay 
or obstruct a final settlement under said final finding 
and award, according to the terms agreed upon by 
said arbitrators, or a majority of them, and each 
party agrees to perform and abide by said award.” 

The award enforces the submission. 

Paragraph 8 of the award provides: 

“The said James W. Campbell shall within fifteen 
(15) days after the publication of this finding and 







award dismiss the suit in equity now pending in the 
Supreme Court of the District of Columbia, said suit 
being Equity No. 25671, in which he is complainant 
and Charles M. Campbell is defendant/’ 

See opinion of Justice Barnard (R., 39) and plea of de¬ 
fendant (R., 19, near close of plea). 

The submission operated as a discontinuance. 

6 Ency. PI. and Pr., 957, 958: “The selection by 
the parties to an action, of a different tribunal from 
the one where the cause is pending works a discon¬ 
tinuance of the cause. It is accordingly discontinued 
by a submission thereof to arbitrators, or by a refer¬ 
ence of a pending suit at common law, or by an entry 
into a statutory submission of the cause to arbitrators; 
and after such discontinuance the court is destitute 
of jui'isdiction (Draghicevich vs. Vulicevich , 76 Cal., 
378), and the defendant may plead the fact in bar 
to further proceedings. It is immaterial that the 
arbitrators have not consented to act, and their fail¬ 
ure or express refusal to undertake the arbitration 
does not revive the action, as the discontinuance is 
wrought by the effect of the mere agreement alone, 
although the agreement to submit be by parol.” 

/ 

Camp vs. Root, 18 Johns., 22: Where the parties in an 
action of replevin in a court of common pleas entered into 
a written agreement to refer the cause to B, to be determined 
by him on legal principles, and thereupon a rule was entered 
that the cause be referred to B, to be heard and determined 
by him, and that he report to the court; and B made a report, 
on which the court below immediately gave judgment. Held, 
that this not being a case referable under the statute, but a 
voluntary submission to the arbitrament of B, it was a dis¬ 
continuance of the suit, and the court having no jurisdic¬ 
tion, the judgment on the award or report was erroneous. 

It was held in Ex parte Wright, 6 Cowen, 399, and in 
People vs. Onondaga, Common Pleas, 1 Wend., 314, that a 
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general submission of a cause to arbitration is a discontin¬ 
uance. 

But for the waiver in the latter case of the discontinuance 
by appearing and cross-examining witnesses at the trial with¬ 
out objection, the discontinuance would have resulted from 
the mere submission, although the arbitration fell through in 
consequence of the inability of one of the arbitrators to at¬ 
tend the same. 

Larkin vs. Robbins, 2 Wend., 505, expressly so decides: A 
submission of a cause pending in court to arbitration is a 
discontinuance of the suit, although the arbitrators have not 
taken upon themselves the burden of the submission, have 
not met to hear the parties, and have not made any award 
or done any other act under the submission. The court will 
not look beyond the submission. The court gives the rea¬ 
sons, as follows: 

“The reason that the submission operates as a dis¬ 
continuance, is not because the subject of the suit is 
otherwise disposed of than by the decision of the court 
in which it was prosecuted; but because the parties 
have selected another tribunal for the trial of it. The 
court will not look to the proceedings of that tribunal 
to determine whether the suit is gone beyond its juris¬ 
diction. It is sufficient that the parties have selected 
their arbitrators, and concluded their agreement to 
submit to them. It is this agreement which with¬ 
draws the cause from the court, and effects the dis¬ 
continuance of the suit.” 

Senator Edwards, in Wells vs. Lain, 15 Wend., 105, says: 

“The reason is obvious; it is because the parties 
have taken it from the tribunal constituted by law, 
and by their own voluntary act, chosen a new forum 
to decide their controversy; and no statute law has 
prohibited them from so doing.” 

Senator Mason said: 

“It is no longer in court, and the court has no fur¬ 
ther power or control over it.” 
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Senator Tracy said: 

“It is not easy to show how submitting a matter to 
arbitration is a proceeding in a cause, inasmuch as 
there is not required, in any way, the interpretation 
of the court to give to the act or agreement its full 
force. * * * A submission to arbitration is not 

merely an agreement to discontinue, but is, eo acto, 
a discontinuance, which requires no subsequent inter¬ 
position of the court to give it effect.” 

Other courts have said that the reasons are that the arbi¬ 
tration operates as lis 'pendens and as a merger of the pre¬ 
vious contract. 

Therefore a plea in bar setting up the arbitration is a good 
defense, and it was so held in Towns vs. Wilcox, 12 Wend., 
503. 

The early cases to the effect that the submission of a cause 
of action to arbitrators is in legal effect a discontinuance of 
a pending action are cited and affirmed in McNulty vs. Salley, 
95 N. Y., 242, 244. 

The court says: 

• “The rule is well settled that mere submission to 
arbitration is a discontinuance of the suit.” 

And this is the rule in Wisconsin Travellers’ Ins. Co. vs. 
Price Engine Co., 141 Wis., 103 (holding submission ipso 
facto dismisses the suit); and in Missouri, Bowen vs. Laz- 
alere, 44 Mo., 383; Johnson vs. Insurance Co., 69 Mo. App., 
231; Hyatt vs. Wolfe, 22 Mo. App., 201. 

An action pending in court is discontinued by a common- 
law submission of it to arbitrators. Mooers vs. Allen, 35 Me., 
276; Eddigns vs. Gillespie, 12 Heisk., 548; Jewell vs. Blank¬ 
enship, 10 Yerg., 439; Rixford vs. Nye, 20 Vt., 132. 







Submission When Followed by an Award. 

A plea in bar is proper, especially when followed by an 
award. So it was held in West vs. Stanley, 1 Hill, 69, that 
a submission to arbitrators of the subject-matter of a pending 
suit and an award thereon puts an end to the suit, and the 
plaintiff’s remedy afterward is on the award. Bronson, J., 
said: 

“If there had been a submission of the matters in 
controversy in the suit, the suit itself was at an end. 
The plaintiff’s remedy was on the award.” 

Where there was a common-law submission and an award 
in a pending suit the same rule was followed on the award 
being offered in evidence and plaintiff was not allowed to 
give evidence to impeach the award. Crooker vs. Buck, 41 
Me., 355; Babcock vs. School District, 25 Vt., 250. 

The submission of the subject-matter of a pending suit to 
arbitrators and an award made pursuant to the submission is 
a discontinuance of the action, and the failure of a party to 
plead the award in bar at the term following its publication 
and his consent to a reference of the cause to be decided 
according to law will not estop him from insisting, after the 
report of the referee is filed, upon the legal effect of the sub¬ 
mission and award as a discontinuance. 

An independent suit was necessary, first, because the sub¬ 
mission operated as a discontinuance; and, second, because 
the award amounted to a judicial determination of the con¬ 
troversy embraced in the suit. The former cause of action 
was merged in the submission and by the award, w T hich was 
a different and higher contract than the one on which the 
original cause w T as based. 

“If” (says Hammon on Contracts, sec. 479), “the 
parties to a dispute submit it to arbitration, and suffer 
the arbitrators to proceed to a decision, their award, 
upon publication, becomes binding upon the parties 
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the same as a judgment. Much of what has been 
said as to discharge of the right of action by judg¬ 
ment is therefore applicable to awards.” 

Tne following cases are convincing: Cunningham vs. 
Craig, 53 Ill., 252, held: In a suit in chancery a reference 
was made to the master, and pending such reference the par¬ 
ties mutually agreed to submit the matters in difference to 
three persons as arbitrators, upon whose award the court 
should have power to enter a decree. The arbitrators made 
their award that the bill should be dismissed. At the next 
term of the court an order was entered discontinuing the 
suit for the reason that the matters in dispute had been sub¬ 
mitted to arbitration. This was proper. The submission of 
the pending suit operated as a discontinuance thereof. The 
validity of the award could not be questioned in that suit, 
because, by the fact of submission, the cause was out of court. 

But the dismissal of the suit did not determine the validity 
of the award. That was still open to attack, and might be 
shown in a proper action not to be binding, and, therefore, no 
bar to another suit on the same cause of action. 

This was a bill in chancery for an account and settlement 
of a partnership between complainant and defendant (like 
the present case). The defendant put in a full answer to the 
bill, to which complainant filed a replication (like the pres¬ 
ent case). Pending this reference the parties mutually 
agreed to submit the matters in difference to three persons as 
arbitrators (as here) and (proceeding further than the in¬ 
stant arbitration) that the court should have power and 
authority to enter a decree according to the award. The arbi¬ 
trators made their award, that the defendant was not in¬ 
debted to complainant as charged in his bill and that the 
bill be dismissed, and the same was filed in the circuit court. 
At the next succeeding term of the circuit court complainant 
entered a motion to reject the award and the defendant 
entered his motion to discontinue the cause for the reason 
that the matters in dispute had been submitted to arbitrators. 







The court allowed defendant’s motion and the cause was dis¬ 
continued. In affirming this judgment the court said: 

“We do not perceive any grounds for the reversal 
of this judgment. The parties, by their own act, 
withdrew their matters in difference in the pending 
suit, from the consideration of the court, and sub¬ 
mitted them to the judgment of three arbitrators, of 
their own selection, stipulating that their decision 
should be final. The arbitrators met and heard the 
evidence, and found the defendant was not indebted 
to complainant, and that the bill should be dismissed. 
What, then, was the effect of this submission upon 
the pending suit? That has been determined by this 
court in the case of Reeve vs. Mitchell, 15 Ill., 297, 
where it was held that the submission of a pending 
action to arbitration, operates as a discontinuance 
thereof, even though the arbitrators do not take upon 
themselves the burden of the submission. In this 
case the submission provided the award should be 
made the judgment of the court. 

“The only question can be was there such sub¬ 
mission? 11 there was, it amounted to a withdrawal 
of the case from the circuit court, and justified that 
court in making the order of dismissal. (Italics 
ours.) 

“ * * * It is, however, to be understood that 

the dismissal of the suit does not determine the valid¬ 
ity of the award. That is still open to attack. The 
'plaintiff may, in a proper action, show it is not bind¬ 
ing (italics ours), and therefore no bar to another 
suit on the same cause of action. We only decide 
that the submission itself was a discontinuance of the 
pending action. That this is settled doctrine, may 
be seen by reference, to 2 Dan’l Ch. Pr., 1101; Larkin 
vs. Robbins, 2 Wend., 505 ; Town vs. Wilcox, 12 ib., 
503; Smith vs. Barber, 2 Hill, 387 ; Wells vs. Lain, 
15 Wend., 99. 

‘‘These considerations dispose of the point made by 
plaintiff in error, that he should have had an oppor¬ 
tunity of showing that the award was void on its face. 

“If we are correct in saying the effect of the sub¬ 
mission was to work a discontinuance, the validity 
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of the award could not be made a question. By the 
fact of submission to arbitrators, the cause was out of 
court” (Italics ours.) 

Shawhan vs. Baker, 167 Mo. App., 25, 33: This is a case 
where a partner filed suit in equity against his copartner for 
an accounting, and during its pendency they agreed upon 
arbitration, in articles which provided that plaintiff should 
dismiss his action and did dismiss it. When the award was 
made the defendant moved to reinstate the cause and confirm 
the award, but before this motion was made the plaintiff 
commenced a new suit in equity, in which he sought to set 
aside the award for fraud. The court held that one effect 
of the submission was the termination ipso facto of the plain¬ 
tiff’s original suit. Said the court: 

“The filing of the motion (of the defendant) for a 
rule enforcing the award could not have the effect of 
reinstating the action for any other purpose than that 
of the motion and had the plaintiff attacked the award 
by motion to vacate in the time prescribed by statute 
and prevailed, the action effectively disposed of by the 
submission to another tribunal (the arbitration) could 
not have been reinstated as one for adjudication in 
the circuit court. The submission killed that suit and 
it could have no day of resurrection. (Italics ours.) 
Plaintiff, therefore, is right in his contention that a 
successful prosecution of a statutory motion to vacate 
would have left him out of court with an unadjudi¬ 
cated demand which he could have adjudged and 
enforced only through the medium of another suit.” 

Van Slyke vs. Lettice, 6 Hill, 610: After an appeal from 
a justice’s judgment to the common pleas the parties agreed 
to arbitrate the subject-matter of the suit and accordingly 
entered into bonds of submission, which contained this 
clause: 


“All further proceedings in said suit at law are to 
be hereby stayed and ended, and the award or deter¬ 
mination, etc., is to be final.” 
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The arbitrators met and heard the parties, but were unable 
to agree within the time limited by the submission, and 
finally adjourned without day. Held, that the submission 
not only put an end to the appeal, but extinguished the right 
of suing upon the original judgment . 

The reasons are fully set out in the following opinion by 
Kent: 

Purdy vs. Delavan, 1 Caines, 304, was an action for a con¬ 
spiracy in burning plaintiff s barn and the various articles it 
contained. The defendants separately pleaded the general 
issue, with notice that they would offer in evidence a former 
suit in trespass against them for breaking the close of the 
plaintiff and also for burning the barn containing, etc., and 
that— 

“they would further give in evidence a submission of 
the said suit by the plaintiff, on the one part, and 
the said Matthew and Hannah for themselves, and 
the said Samuel, their son, an infant, on the other 
part, to the arbitrament of certain arbitrators men¬ 
tioned, and their award thereon made, by which the 
plaintiff was ordered ‘to no further prosecute the 
said suit/ and to pay the defendant, Matthew Dele- 
van, $14.68 costs; and further, that the suit on which 
the said award was made was for the same trespass for 
which the present action was brought.” 

In the submission the parties mutually agreed to discon¬ 
tinue the action and to submit all questions touching the 
destruction of the said barn to arbitrators. The award 
stated: “We do award and order that the aforesaid suit shall 
be no further prosecuted.” It was held that this award was 
a bar to the action for conspiracy. 

Parsons in his work on Contracts refers with approval to 
the opinion of Justice Kent in this case, and we take the 
following interesting extract therefrom: 

“The award stated that a certain suit had been 
commenced as aforesaid, for burning the bam, and 
that, for putting an end to the suit, the parties had 
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by their bonds as aforesaid, submitted to the award 
and final determination of the arbitrators. That the 
arbitrators, taking upon themselves the burden of the 
submission, and having fully examined, and duly 
considered the proofs and allegations of the parties, 
did award, that the said suit should be no further 
prosecuted, and that the plaintiff should pay to one 
of the defendants $14.68 for his costs and expenses 
in defending the suit and attending the arbitration. 

“On this statement of the substance of the submis¬ 
sion and award, it appears to me that the reasonable 
and common intendment, from the language of the 
award, is a determination of the merits of the cause. 
The present cause of action was fully and explicitly 
submitted. The award refers to the bonds of submis¬ 
sion, and, of course, the arbitrators had their eyes 
fixed on the merits of the complaint, and the intent 
of the submission. The award states that the proofs 
and allegations of the parties had been examined and 
considered; of course, the merits must have been fully 
heard. It then adjudged that the said suit shall be 
no further prosecuted, and that the plaintiff shall pay 
the costs. This award could not have intended 
merely a cessation of the suit referred to in the bond 
and award, with liberty to institute a fresh suit on 
the same matter. This would have rendered the 
award altogether useless and absurd. The bonds had 
stated already that the parties had agreed to discon¬ 
tinue the suit. The palpable intent and meaning of 
the award was that the charge of the plaintiff was not 
supported and that the same should be no further 
prosecuted, and should forever cease. We are to con¬ 
sider the award as drawn up by men who were not 
skilled in technical language, and that it refers to, 
and is bottomed upon, the bonds of submission, which 
had declared the agreement of the parties to be, that 
the then existing suit should be no further prose¬ 
cuted; that the parties, by their proofs and allega¬ 
tions, must have furnished the arbitrators with a full 
discussion and knowledge of the merits of their con¬ 
troversy ; that the law requires awards to be liberally 
and favorably expounded, so that they may answer 
the purposes for which they were intended; and 
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under these considerations, we cannot doubt the 
intent of these words, ‘that the said suit shall be no 
further prosecuted. 7 It was as if they had said, the 
defendant shall be no further prosecuted upon the 
charge; for w T hy say the existing suit shall be no fur¬ 
ther prosecuted, if no more was meant than what the 
parties had already agreed to do? Why say that the 
suit shall not be further prosecuted, and the plaintiff 
may pay the costs, if a new’ suit may be immediately 
brought? There was no possible use in such an 
award. It would not answer the terms or intent of 
the submission. Such a literal interpretation has no 
reason to support it. It would not be liberal or favor¬ 
able. It would not be judging the award by a com¬ 
mon intent, nor rendering it consistent w r ith probable 
presumption. It would be contrary to the modern 
established rules of interpretation, and is, con¬ 
sequently, to be rejected. * * * So an award 

that a suit in chancery betwoen the parties should be 
dismissed, was good and final; for it must be under¬ 
stood that it shall be dismissed and cease forever; that 
is, a substantial dismission and cesser, and not the 
shadow of one (Knight vs. Burton, 6 Mod., 232; 1 
Salk., 75, S. C.). 

“So an aw ard that all suits between the parties shall 
cease is good; for the meaning is not that the party 
should give over and begin again, but that the suit 
should cease absolutely forever, so that the right itself 
is gone w T ith the remedy. The same construction was 
given to these w T ords in an award, that all suits which 
are prosecuted by the plaintiff against the defendant 
shall cease (Squire vs. Grevell, 6 Mod., 34; 1 Salk., 
74; 2 Lord Raym., 691; Stangford vs. Green, 2 Mod., 
228; see also Cro. Jac., 525). 77 

Thus it appears from the English cases that long before 
the American Revolution the doctrine was established that 
an award that a chancery suit should be dismissed w T as a bar 
to all remedy on that suit. (See also McCahan vs. Reamey, 
33 Pa. St., 535, infra.) 
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Defendant Complied with the Award. 

In order to ascertain whether the defendant complied with 
the award we recite what was required of him by the award 
and what defendant did about it. 

The award (paragraphs 1, 2, 3, and 4, R., 21) found that 
Charles M. Campbell, the defendant, owed James W. Camp¬ 
bell, the plaintiff, $47,725.33, and it be liquidated by con¬ 
veyance in fee to James W. Campbell of sufficient amount of 
the real estate owned jointly by the firm, the legal title to 
which was vested in trust in the arbitrators (William A. 
Campbell and Fred S. Campbell) for plaintiff and defend¬ 
ant, by deed from defendant and wife, made August 6, 1908, 
(see also the admission of plaintiff in amendment to supple¬ 
mental and amended bill, R., 40, bottom of page); and the 
award says that these trustees shall convey the property 
described in sub-paragraphs A, B, C, D, E, F, G, H, and I 
of paragraph 4 of the award to James W. Campbell, the 
plaintiff, “as full and complete satisfaction of all indebted¬ 
ness due him from Charles M. Campbell (the defendant) as 
of the date of this award, and Charles M. Campbell is hereby 
released from any claim set out in ‘Exhibits C and D’ ” 
(R., 27 to 31, inclusive), which embrace the claims of each 
party against the other. 

Nothing remained to be done by the defendant to fulfill 
compliance with these provisions of the award, for the award 
says (R., 21, par. 3) that he had previously conveyed the 
property to the arbitrators. Provision for such conveyance 
is contained in paragraph 6 of the articles of submission 
(R., 25) : 

“Charles M. Campbell shall, upon demand of the 
arbitrators, by proper deeds, transfer to said arbi¬ 
trators as trustees, all the joint-owned real estate, in¬ 
volved in the suit in equity now pending in the courts 
of the District of Columbia,” etc. 
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The award (paragraph 9, R., 24) provided that certain 
notes executed by the Potomac Boat Club, amounting to 
$6,834, should be the property of the plaintiff James W. 
Campbell, and that the defendant should within sixty days 
after the publication of the award execute such writings as 
may be necessary to assign said notes to plaintiff; and the 
award also provided by paragraph 11 (R., 24) that defend¬ 
ant release to plaintiff all interest in two hundred (200) 
shares of the capital stock of the Frankfort Chair Company. 
(The $6,834, included above, was part of the purchase money 
of a tract of ground, off a piece awarded plaintiff (R., 24, 
par. 9) that was sold during the arbitration.) 

The plea distinctly sets forth that these requirements were 
met by defendant. Tt says: 

‘‘The said award required this defendant to trans¬ 
fer to plaintiff this defendant’s interest in certain 
securities and stocks set forth in said award, all of 
which the defendant did promptly and within the 
time required by said award.” (See opinion of Jus¬ 
tice Barnard (first new paragraph, R., 39).) 

When the plaintiff filed his amendment to the supple¬ 
mental and amended bill (R., 40) attacking the award he 
made no allegation that defendant Charles M. Campbell had 
not fully complied on his part with the terms of the award, 
except that of paragraph 6 of the award (for paragraph 6 
of the award see R., 23) wherein the arbitrators determined 
that James W. Campbell severally and not jointly owned an 
undivided one-third interest in a syndicate certificate, and 
that Charles M. Campbell severally and not jointly owned a 
one-third interest therein in reference to property located at 
the northeast corner of Sixteenth and Erie streets, the whole 
of which two certificates were held by Charles M. Campbell. 
With perfect inconsistency, as shown on the face of the rec¬ 
ord, the plaintiff alleges in reference to this matter that said 
finding was without authority, and (still attacking the 
award) that “neither said arbitrators nor defendant Charles 
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M. Campbell have ever turned over or offered to turn over 
to complainant the certificate of said trustees representing the 
interest in said real estate so attempted to be awarded.” 

It is plain that Charles M. Campbell was not required by 
the award nor by any other consideration to turn over this 
certificate to plaintiff. He had a one-third interest therein 
and had the lawful right to its custody as a tenant in com¬ 
mon, and unless he denied the plaintiff’s right under the 
award, which he was admitting by setting up the award, he 
was acting legally and properly, particularly as there was 
another one-third interest in the certificate outstanding in 
other parties. 

However, the full compliance with the award made by 
defendant was futile; no compliance was needed because the 
plaintiff averred (R., 44, par. 38)—and he is bound by his 
averment—that: 

“Immediately after learning of the award com¬ 
plainant repudiated it and has ever since continued 
to do so. He duly and promptly notified the arbi¬ 
trators and defendant Charles M. Campbell that he 
would not abide by it, and he has received no benefit 
therefrom in any manner whatsoever, and has con¬ 
tinuously refused to accept any of the property or 
money awarded to him ” 

In this he is confirmed by the answers of the arbitrators 
that— 


“the only reason why the certificate referred to in 
said section h has not been physically delivered to 
complainant is that he has refused to receive it” (R., 
53, par. h, and 58, par. h ). 

Even the compromise of the award offered plaintiff prior 
to his amended pleadings by the defendant were rejected, as 
plaintiff himself avers. The plaintiff says, in speaking of 
the long period between the award and his amendments t q 
his pleadings: 
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“During this time various propositions of defend¬ 
ant Charles M. Campbell to complainant for a settle¬ 
ment have been considered, each and every of which, 
however, complainant has been compelled to reject.” 

By the articles of submission, by the award, by the plain¬ 
tiff’s attempted revocation of the submission and award, as 
well as by his own allegations in his own pleadings above 
recited (of which, of course, no evidence is necessary, because 
plaintiff would not be permitted to offer proof to contradict 
himself), and by the defendant’s fulfilment of the conditions 
imposed on him, the provision of the award that as soon as 
he had complied therewith this suit was thereby terminated 
and dismissed, became operative and the suit was withdrawn 

from the jurisdiction of the court and terminated. 

% 

The Award was as Conclusive as a Judgment of a 
Court of Competent Jurisdiction. 

This award was the first judgment in favor of Charles M. 
Campbell, the defendant . Few authorities need be cited to 
sustain this proposition. 

Sanborn vs. Maxwell, 18 App. D. C., 245: Certain attor¬ 
neys were employed by Sanborn to assist him in the prose¬ 
cution of Indian claims, the proceeds of which were in the 
United States Treasury. Disputes about the amount due 
from Sanborn to attorneys employed by him to assist in the 
prosecution of these claims resulted in an agreement for arbi¬ 
tration and an award fixing the sum to be paid them by 
Sanborn. Without having obtained a judgment of a court 
the attorneys filed their bill against Sanborn for the enforce¬ 
ment of an equitable lien on the fund, and his demurrer 
was overruled. This court held, in affirming the order over¬ 
ruling the demurrer, that the question whether complainants 
could maintain their bill as simple contract creditors was 
immaterial because the award was sufficient foundation for 
the enforcement of their equitable lien. The court said: 
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“The complainants’ demand has been liquidated 
by the award which is the foundation of their bill. 
This award, regularly .made and apparently unim- 
peachable, is as conclusive of the demand, "both in 
respect of its validity and amount, as the judgment of 
a court of competent jurisdiction would be. 2 A. & 
E. Ency. Law, 794.” 

The citation made by the court states: 

“The rule is that an award is a final judgment, both 
at law and in equity, in regard to all matters within 
the scope of the submission disposed of by it as be¬ 
tween the parties thereto, binding on them for all 
time.” 

A judgment can be set aside for fraud and an award may 
be set aside for an excess of authority or for fraud, but not 
in a case which has been withdrawn from the court, by the 
election of the parties to submit their cause to another 
tribunal, which has been followed by a final judgment of that 
tribunal, particularly when the award is ignored and no 
relief against it is asked. That was the condition of this 
case when the plea was filed. 

Court Erred in Overruling Defendant’s Plea. 

The submission and award were made after the original 
cause was at issue (replication, November 18, 1907, R., 110; 
submission, November 30, 1907, R., 25; award, September 3,’ 
1908, R., 20). 

Over a year after the award was made and over four years 
after the original suit was filed the plaintiff filed an amend¬ 
ment to his original bill by addition of new paragraphs 
thereto, which he called a supplemental and amended bill 
(November 8, 1909, R., 14), but in it he made no reference 
whatever to the arbitration and sought no relief respecting it. 

The plaintiff thus having failed to advise the court of the 
award, the defendant by plea set up the award and asked the 
court to discontinue the suit. The court in its opinion 








allowed the plea, and gave plaintiff leave to amend his sup¬ 
plemental bill (so called) or to file a new and independent 
bill, if so advised (R., 39). Two days after this opinion was 
filed an order was passed allowing defendant’s plea and 
allowing plaintiff to amend his pleadings as he may be 
advised (R., 112). This was a second judgment in favor of 
the defendant Charles M. Campbell. 

This leave to amend was erroneous, because the suit had 
been discontinued by the submission and award, and there 
was, therefore, nothing on which an amendment could be 
based. However, the leave was not absolute, but only re¬ 
served a right to plaintiff if he had any right, that is, “as he 
may be advised.” This leave did not authorize an amend¬ 
ment stating a new cause of action by attempting to turn 
the bill into one to impeach the award. 

Allowing plaintiff to amend as he may be advised does not 
authorize an amendment so as to state a wholly different or 
new cause of action than that attempted to be set up in the 
complaint. Brown vs. Railway Company, 58 S. Car., 466, 
468. 

The plaintiff filed an amendment (R., 40) by again add¬ 
ing paragraphs to the amendment to his original bill, in 
which he sought to impeach the award for matter intrinsic 
and extrinsic. When this amendment was filed the defend¬ 
ant again interposed his plea by his answer (R., 45) and 
moved the court also to pass an order allowing the plea, and 
objected that plaintiff had not set it down for hearing nor 
replied thereto under equity rule 36 (R., 50). The plain¬ 
tiff did not reply to this plea nor set it down for argument, 
and, therefore, under equity rule 36, then in force, admitted 
the truth and sufficiency thereof, and the cause was in effect 
again out of court. The court, however, though having no 
power to do so, ignored its rule by overruling said motion 
and giving defendant leave to file a demurrer (R., 62). 

Thereafter the court overruled the plea of the defendant 
Charles M. Campbell and vacated and set aside the award 
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(R., 62) in a cause which had been discontinued and which 
had twice been adjudicated in defendant’s favor, first, by the 
award, and, second, by the allowance of the plea, and over¬ 
ruled a plea which, under its own rules, was conclusively 
deemed sufficient. 

In equity the termination of family controversies fur¬ 
nishes a sufficient consideration to support a compro m ise, 
Smith vs. Smith, 36 Ga., 184. 

And as the award embraced the settlement of all differ¬ 
ences, while the agreement of September 5, 1902, did not, the 
detriment to the defendant constituted a sufficient considera¬ 
tion for the dismissal of this suit, and the award, if not the 
submission, so operated. This would have been the result 
even as between strangers. 


The Very Agreement of September 5,1902, Was 
Annulled by the Award. 

Thus it was held in Sears vs. Grand Lodge, 163 N. Y., 374, 
that the disappointed party was not entitled to any relief, 
either by way of canceling the contract and rescinding the 
transaction or of defense to a suit for its enforcement. Citing 
Pomeroy, sec. 855, the syllabus stated : 

“A compromise agreement whereby a benefit society 
against w T hich suit has been brought by a beneficiary 
on a certificate issued upon the life of a person who 
has not been seen or heard of for nearly ten years 
agrees to pay the beneficiary a certain sum at once, 
and to place the remainder of the insurance in trust, 
to be held for a certain time, at the end of which it 
shall be paid to the beneficiary if in the meantime 
the insurer cannot prove beyond a reasonable doubt 
that the insured is living, entitles the beneficiary to 
the agreed cash payment, although before it is actu¬ 
ally paid over the insured is proved to be living, 
where the beneficiary has not been guilty of any fraud 
in the matter, but has acted in good faith.” 

7j 
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There are still other grounds which show that this suit 
was discontinued, and they are released and estopped under 
paragraph 9 of the award (R., 26): 

“Neither party shall resort to any legal or other pro¬ 
ceedings to defeat or change the final finding and 
award/’ 

says the submission (par. 9, R., 26). 

This submission, therefore, was a release of the agreement 
of September 5,1902, and amounted to a covenant not to sue, 
which has been recognized and enforced as between the par¬ 
ties since the earliest times. It follows that the suit was dis¬ 
missed by the submission, and, as before noted, it is so pro¬ 
vided therein by its express terms and also by the award in 
express terms. 

Re Garcelon’s Estate, 104 Cal., 570, holding that a cove¬ 
nant not to contest the will of a relative will be given the 
effect of a release of the contingent right to make such con¬ 
test when fairly obtained and for an adequate consideration, 
says the court: 

“Is such an agreement upon the part of an heir 
binding upon him? The covenant not to sue for a 
breach, or for the enforcement of an existing obliga¬ 
tion, operates as a release of such obligation; and 
unless void as against public policy (a point to be 
hereafter noticed), this covenant not to contest the 
will of Mrs. Garcelon should be given effect as a re¬ 
lease by the petitioner of his right to make such con¬ 
test. It is true that at common law a mere possi¬ 
bility was not the subject of release, and that a release 
was held to operate only upon a present interest. 
(Pierce vs. Parker, 4 Met., 80; Reed vs. Tarbell, id., 
93.) A covenant made by one person not to sue an¬ 
other for or in respect to any matter arising out of 
future contracts between them, or by reason of any 
future tort, would, of course, be utterly void, as the 
parties to such contract could not have in view any 
particular subject-matter, or have any conception of 
the amount which might be involved in the causes of 


m 
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action upon which the covenant was to operate. But 
in this case the subject-matter of the covenant was in 
the mind of the contracting parties, and was in its 
nature no more fleeting and unsubstantial than the 
assignment of an expectancy, and the same principle 
upon which courts of equity uphold such assignments 
will sustain the proposition that a release by a pre¬ 
sumptive heir of his contingent right to contest the 
will of his ancestor may also be enforced when fairly 
obtained, and based upon an adequate consideration. 
The two contracts stand upon the same basis; both 
relate to possibilities, and both concern the same 
subject-matter—the expectancy of the heir—the pur¬ 
pose of the latter agreement being to take away from 
the heir any right to assert any claim to such expect- 
ancy, in the face of a will bequeathing or devising it 
. to another, and both are equally entitled to enforce¬ 
ment.” 

The submission also was a contract by which plaintiff 
agreed that if the submission was entered into (as it was in 
fact), then he would not contest the award, and he is there¬ 
fore estopped to contest it in this cause. 

In re Oarcelon, 104 Cal., 570, supra: Seaman vs. Seaman, 
12 end., 381, is a leading case where an heir at law with¬ 
drew a caveat to a will in consideration of a promise to pay a 
% sum of money. (Here both parties withdrew this suit in 
consideration of the submission and award.) Said the court: 

“This right, secured to him by law, he gave up in 
consideration of the agreement upon which the suit 
is brought. Whether he would have succeeded in the 
litigation is not the test; if this were so, there would 
be no security nor anything gained by compromising 
a doubtful or litigated claim by stipulation to be 
afterwards fulfilled; for then, to procure a fulfillment 
of it, the party would be obliged to show he gave up 
a right or claim which he could have enforced at 
law, and the old controversy must be litigated over 
again. It is enough that he yielded to his adver¬ 
saries the right he possessed to contest the will; that 
he has done, and the compromise itself proves prima 
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facie an acknowledgment by the defendants that there 
was color for his objections. The following cases con¬ 
tain principles applicable to this point: 3 Burr., 1673, 
per Yates, J.: Any damage to another, or suspension, 
or forbearance of his right is a foundation for an un¬ 
dertaking, and will make it binding, though no actual 
benefit accrues to the party undertaking. If it be a 
departure from any right, it will be sufficient to graft 
a verbal promise upon. Wilmot, J., p. 1672: Tne 
compromise of a doubtful right is a sufficient founda¬ 
tion for an agreement. Newl., Cont., 78; 1 Atl., 10; 
1 Ves., 450; Pow. Cont., 356; Com. Cont,, p. 12, n. 13, 
and cases. We can perceive nothing exceptionable in 
this agreement on the score of public policy, beyond 
that of settling any claim which a party has a right 
to litigate in a court of law. The plaintiff had a per¬ 
fect right to contest the will, or to compromise the 
difference. As a general rule, any right that may be 
litigated, may be settled by the parties.” 

Utermehle vs. Norment, 22 App. D. C., 31, in principle 
supports our contention. In that case the grandson agreed 
not to contest his grandfather’s will for a consideration and 
afterwards did contest it, but it was held that he was estopped. 

McCahan vs. Reamey, 33 Pa. St., 535: An agreement to 
arbitrate that shall be final and conclusive and that provided 
that neither party shall have the right to appeal or file excep¬ 
tions: Held, that the parties are concluded by their agree¬ 
ment and have withdrawn from the court its power to rectify 
a mistake of fact on the part of the referees on exceptions 
filed to their award. The court says: 

“It is impossible for us to reverse this decision with¬ 
out entirely disregarding the stipulation which the 
parties made a part of their agreement of submission, 
namely, that neither party should have a right to 
except. * * * Each party agreed to take the risk 

of mistakes by the referees.” 
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IV. 

THE OHIO JUDGMENTS. 

A Complete Bar to This Suit. 

S,x77c. 

Fourth and S e v e nth Assignments of Error. 


The Ohio judgments are a complete bar to this suit, if the 
court should hold that this suit was not discontinued by the 
submission and award. 


Nearly two years before the award was vacated here it had, 
been judicially sustained in the Common Pleas Court in 
Ohio (January 21, 1911, R., 76) and before the decree of 
November 25, 1912 (R., 62), vacating the award here, it was 
sustained on appeal and error in the circuit court in Ohio, 
on November 14, 1912 (R., 91), and later in the Supreme 
Court of that State, April term, 1915. 

The award was made September 3, 1908 (R., 20); in this 
jurisdiction the first supplemental and amended bill (which 
ignored the award) was filed November 8, 1909 (R., 14), 
and the amendment to the first supplemental and amended 
bill (which attacked the award for errors intrinsic and ex¬ 
trinsic) was filed May 2, 1910 (R., 40). A second amend¬ 
ment to the supplemental and amended bill was filed Novem¬ 
ber 7,1910 (R., 113). 


Plaintiff s Procedure in Ohio. 

In the meantime plaintiff ignored the submission and 
award, and abandoning the suit in this jurisdiction, on Feb¬ 
ruary 16, 1909 (R., 64), sued defendant on two cognovit 
notes (embraced in the award), one for $1,000 at 7 per cent 
interest and the other for $5,000 at 6 per cent interest, in 
the Court of Common Pleas, Guernsey County, Ohio, and 
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obtained judgment thereon for $9,669 by confession by 
virtue of a warrant of attorney. Later, April 1, 1909, this 
judgment was suspended and set aside without prejudice to 
any lien plaintiff had acquired thereby, and defendant was 
given leave to answer and did answer and set up the arbi¬ 
tration and award as a defense (R., 68) alleging that he 
was thereby awarded said notes and that the same were by 
plaintiff to be surrendered to the arbitrators for cancellation 
and returned to defendant (see par. 7, award, R., 23, and 

Exhibit E, part thereof, R., next after page 30). 

After the defendant had filed his answer setting up the 
award in said Common Pleas Court (R., 68) the plaintiff 
filed an amendment to his petition (R., 70 to 72), by which 
he added five additional causes of action, denominated third, 
fourth, fifth, sixth, and seventh causes of action. All his 
causes of action were within the terms of the submission to 
arbitration. 

Third cause of action (R., 71):—“That on the — day of 
September, A. D. 1902, plaintiff and defendant entered into 
a settlement agreement and that defendant, pursuant thereto 
on October 1, 1902, agreed to pay plaintiff $64,342. That 
in partial payment defendant agreed to convey to plaintiff 
certain real estate in the city of Joplin, State of Missouri, at 
its fair market value, not to exceed $30,000; that defendant 
sold said property and gave his wife the proceeds/’ etc. 

This transaction is covered by the award (see par. 16, 
Claim of Plaintiff Presented to Arbitrators, R., 29). 

Fourth cause of action (R., 71) :—That defendant 
wrongfully appropriated one-half of the rents of certain real 
estate producing $18 per month from the 27th day of Janu¬ 
ary A. D., 1900; claim $1,998. This is covered by plain¬ 
tiff’s claim before the arbitrators, par. 12 (R., 28). 

It is covered by the award (see par. 10, award, R., 24) and 
opinion of McGinnis, J. (R., 129-130): 

“Now the next one is that the rents were not set¬ 
tled. Judge Campbell made a claim for rents and 








profits from this property; * * * that claim was 

considered by the arbitrators and decided by the ar¬ 
bitrators. There is no dispute about that. ,, 

Fifth cause of action (R., 71):—Rents unaccounted for 
$11,000. Considered by the arbitrators. (See remarks on 
fourth cause of action.) 

Sixth cause of action:—Value of 250 shares stock of Na¬ 
tional Hotel Co. (Embraced within the terms of the sub¬ 
mission.) 

Seventh cause of action (R., 72):—Equitable claim for 
1,750 shares of the Armat Motion Picture Company. 

Embraced in the award. (See opinion, McGinnis, J., R., 
126, 127.) Also in plaintiff’s claim before the arbitrators, 
par. 14 (R., 29). 

Thereafter, September 18, 1909, plaintiff filed his reply 
to defendant’s answer (R. ; 73, 74). 

1st. Denying that the award was in conformity to the 
submission. 

2d. Alleging misconduct on part of defendant in conceal¬ 
ing his property and that, after notice of the award, plaintiff 
revoked it. 

Defendant interposed a demurrer to this reply, which was 
overruled as to the first and sustained as to the second (R., 
75). 

Still later, on January 6, 1911, plaintiff, after trial, moved 
the Ohio court for leave to further amend his petition by 
adding additional causes of action, by alleging facts which 
would make the award avoidable (R., 76). This motion 
was overruled (R., 76), and the court found the issues joined 
made by the answer of the defendant and the reply of plain¬ 
tiff thereto in favor of defendant and against plaintiff (R., 
bottom of page 76). 
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Plaintiff’s Briefs in Ohio. 

The plaintiff in his own behalf with Robert T. Scott, 
filed his brief in the Supreme Court of Ohio about October 
31, 1914. In that brief plaintiff contended that the Court 
of Common Pleas (as was found by the Ohio Appellate 
Court) had jurisdiction of the defendant; he contended that 
there was a failure of the arbitrators to account for rents 
pending the arbitration, and he set up his objections to the 
award in relation to the 16th and Erie Streets property, the 
Armat stock, the Joplin property, the Frankfort Chair Co. 
stock, the rents and profits, and the amount and manner of 
payment fixed by the award. The plaintiff in said brief 
said: 

“And in Code States, it is held, that voidable mat¬ 
ters may be pleaded by reply.” In Beymer vs. Clark, 
20 Ohio State, 231, a case which went up from this 
county, it was held: 

“ ‘Under the Code, the defendant, in an action on 
an award, may set up as a defense thereto, any matter 
which constitutes good ground, in equity, for setting 
aside, or cancelling the award.’ 

“The principle is the same in this case as in that of 
Beymer vs. Clark, supra.. Where the award is pleaded 
affirmatively in an answer, as new matter, the ques¬ 
tion can as well be raised by reply. In this case the 
answer invokes the power of the court to enforce the 
award.” 

This is good law, and we invoke the plaintiff’s own state¬ 
ment of the law as an answer to his pretensions in the 
case in this jurisdiction and as showing the conclusive effect 
of the Ohio judgment in favor of the defendant as a complete 
bar to this suit. 

Thus it is clearly shown by the record that the Ohio judg¬ 
ment was the first judgment. The conclusiveness of this 
judgment is denied by the decree appealed from, and a col¬ 
lateral attack on it is sustained in full force, and although 






its conclusiveness is sustained by the highest court of the 
State its faith and credit is set aside without power or right. 

We agree with the plaintiff and the Ohio courts that those 
courts had jurisdiction of the defendant. 

In the Supreme Court of the State of Ohio on April 19, 
1915, the plaintiff and his associate counsel filed a brief in 
reply to the brief of the defendant in error (appellant here), 
in which he said: 

“We haven’t access to the record, but if counsel for 
defendant read it, he must have read the testimony 
of the arbitrator who testified, that they found the 
Settlement Agreement of Sept. 5-6, 1902, was invalid, 
because it left some items to be settled later, which 
was done, and because the parties could not agree 
on its meaning. 

'‘The award shows on its face that the arbitrators 
did not state a rent account, pending the arbitration, 
a matter of about $8,000, and include it in their 
award, as the submission expressly required. 

“It shows on its face that they gave plaintiff the 
Pitney lot, as part payment of his debt, and then 
gave it to him again, and in exchange for lot 2, 
awarded to defendant, under paragraph 17, of the 
Settlement Agreement or gave defendant lot 2, with¬ 
out any claim, or consideration. The only extrinsic 
evidence necessary, is such as to enable the court to 
apply it to the subject-matter. 

“It shows on its face that they didn’t give plaintiff 
as much by $10,000, acccording to the agreed valua¬ 
tions, as they found due him. 

“It shows on its face that the Frankfort Chair claim 
was neither a legal nor equitable claim. 

“It shows there was no finding in writing as re¬ 
quired by the submission that plaintiff was not a 
partner, in the Picture Company, as claimed by de¬ 
fendant, in his claim 1, as the arbitrator testified, and 
the court found they did, in fact, find. 

“The award shows on its face that if 16th and 
Erie was not partnership property, it was outside the 
submission, as no claim of that kind was made, but 
all the agreed facts, and the agreed documents, 

8j 
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showed conclusively that it was partnership property, 
and that no claim to the contrary was ever made by 
either party. 

“The facts showing the arbitrators passed on mat¬ 
ter not submitted, and omitted matters submitted, 
were properly proven, and may be shown aside from 
the award. 

“We do not care to reargue the questions sub¬ 
mitted in the original brief, believing they are un¬ 
answerable, as they are unanswered. 

“Counsel says the record does not show there were 
large partnership debts. It shows the debts of plain¬ 
tiff alone are partnership debts, and largely in ex¬ 
cess of the partnership property. And since the orig¬ 
inal brief was filed, the Supreme Court of the District 
of Columbia, has confirmed the report of the Master, 
and rendered judgment in favor of plaintiff and 
against defendant, for the sum of $149,700.45, with 
interest from Feb’y 1st, 1914, based on the Settlement 
Agreement of Sept. 5-6, 1902. 

“But, if there is any dispute on this question, we 
prefer to waive it, rather than print additional record, 
as there are abundant errors without that. Since the 
original was filed, and final judgment was entered, 
in the case at Washington, including the overruling 
the plea of defendant of res adjudicata, defendant 
has appealed, as we intimated he might do, setting 
that up as an error, so that the importance of the re¬ 
versal of these judgments, is made manifest, not only 
because of that fact, but because of the property tied 
up in Guernsey County, out of which it is sought to 
satisfy a part of the judgment. The Master and 
court at Washington both found that over $40,000 
of the debt was for partnership money converted by 
defendant to his ow r n use.” 

This shows that the merits were considered in Ohio and 
sustains our contention that the facts were investigated there 
before they were investigated here. 

The Supreme Court of the State of Ohio, at the April 
term, last, affirmed, as before stated, the judgments of the 
lower courts in favor of the defendant, appellant here, which 





sustained the award, and as late as July, 1915, the plaintiff 
below, appellee here, filed his application for a rehearing in 
the Supreme Court of the State of Ohio, sustaining our con* 
tention in this court, saying in his brief: 

‘‘These cases having been affirmed, without any 
opinion, the reasons can only be surmised. The ac¬ 
tion of the court takes us completely by surprise. 
The situation of plaintiff is a very serious one. This 
the court has manifestly misapprehended, and it may 
be partly the fault of the plaintiff. 

“The same matters involved in this case are also 
involved in a case between the same parties, touching 
the same matters in Washington. In that case the 
court on leave, has permitted defendant to plead the 
judgment of the lower court in this case as res ad- 
judicata. In the last paragraph of plaintiff’s brief, 
on p. 33 he has stated the fact the exact reverse of 
what it is. This suit was brought before^ the Wash¬ 
ington case, although decided after, making a judg¬ 
ment controlling, if good, instead of innocent, if as 
stated in the brief.” 

That the same matters between the same parties were 
pleaded and heard in Ohio and in this jurisdiction, in addi¬ 
tion to the showing elsewhere in this brief, appears from the 
following comparisons: 

Comparison of Matters Pleaded Here and in Ohio. 

Matters Pleaded by Plaintiff Matters Pleaded by Plaintiff 

and Heard in Ohio Suit. in District of Columbia. 

1. Sets up the agreement 1. Sets up agreement of 

of Sept. 5, 1902 (third cause Sept. 5, 1902 (R., par. 8, p. 
of action, R., p. 71). 4). 

2. Sets out amount due un- 2. Sets out amount due un¬ 

der said agreement under der date of Oct. 1, 1902 as 
date of June 1, 1902, as $59,- $64,342 (R., 71, third cause 

400 (R., 4, par. 8). of action). 

. 3. Sets up the Joplin prop- 3. Sets up the Joplin prop¬ 
erty agreement (R., 71, third erty agreement (R., 8, par. 
cause of action). 22). 
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4. Sold the property and 
gave money to his wife (R., 
71, third cause of action). 

5. Defendant appropriated 
rents and profits (R., 71, 
fourth and fifth causes of 
action). 

6. Defendant used firm 
money in purchase of Na¬ 
tional Hotel (R, 72, sixth 
cause of action). 

8. Sets up the claim for 
Armat Co. stock (R., 72, 
seventh cause of action). 

9. Denies that award con¬ 
formed to submission (R., 74, 
top). 

10. Plaintiff did not sub¬ 
mit all his evidence (R., 74, 
top) to the arbitrators; there 
was to be a further hearing 
(R., 74, top); defendant 
failed to comply with the 
contract of submission (R., 
74, top), and defendant 
failed to comply with the 
findings and orders of the 
arbitrators (R., 74, top). 

15. Arbitrators committed 
gross mistakes to prejudice of 
plaintiff (R., 74). 


16. Defendant fraudu¬ 
lently conveyed property to 
one of the arbitrators (R., 
74). 

17. Claimed that part of 
lot 2 was not awarded (R., 
123, par. 3, McGinnis, J.). 


5. Defendant has appro¬ 
priated rents and profits (R., 
10, par. 28). 

6. Sets up same in para¬ 
graph 33 (<2), supplemental 
and amended bill (R., 14, 
15). 

8. Sets up claim for Armat 
Co. stock (R., 116, par. f, 
second amend, to supp. and 
amend, bill). 

9. Denies that the award 
conformed to the submission 
(R., 41, par. 36, first amend, 
to supp. and amend, bill). 

10. Under paragraph 6 of 
the award defendant failed to 
turn over to plaintiff certifi¬ 
cate of trustees (R., 42, par. 
36 h). Discussed elsewhere 
in brief. 


15. Arbitrators committed 
gross mistakes to prejudice 
of plaintiff (R., 41, par. 36), 
setting out alleged mistakes 
in detail (amend, to supp. 
and amend, bill). 


17. Claimed that part of 
lot 2 was not awarded (R., 
42, par. i, amend, and supp. 
bill). 










18. Claimed that the award 
as to 16th and Erie streets 
exceeded the submission (R., 
123, par 3, McGinnis, J.). 

19. The award as to the 
Steele claim exceeded the 
submission (R., 126, McGin¬ 
nis, J.). 


20. That the Frankfort • 
Chair Co. claim should not. 
have been considered (R., 
*123, McGinnis, J.). 


21. Arbitrators exceeded 
their authority in disposition 
of Pitney lot in exchange for 
lot 2 (R., 124, bottom, and 
125, McGinnis, J.). 

22. Claimed the arbitra¬ 
tors had no authority to pay 
the debt of defendant in real 
estate (R., 128, top, McGin¬ 
nis, J.)„ 

23. The arbitrators did not 
settle the question of rents 
(R., 129, bottom, 130, Mc¬ 
Ginnis, J.). 

24. Arbitrators had no au¬ 
thority to deal with contract 
of 1902, but to construe it 


(R., 131, bottom, McGinnis, 
J.). 


18. Claimed the award as 
to 16th and Erie streets ex¬ 
ceeded the submission (R., 

114, par. C, second amend, 
to supp. and amend, bill). 

19. The award on the 
Steele claim exceeded the 
submission (R., 116, par. e, 
second amend, to amend, and 
supp. bill). 

20. That the Frankfort 
Chair Co. claim should not 
have been considered (R)., 

115, par. d, second amend, 
to amend, and supp. bill). 

21. The arbitrators exceeded 
their authority in disposition 
of Pitney lot in exchange for 
lot 2 (R., 43, par. d, amend, 
to supp. and amend, bill). 

22. Claimed the arbitrators 
had no authority to pay the 
debt of defendant in real es¬ 
tate (R., 41, par. a, amend to 
supp. and amend, bill). 

23. The arbitrators did not 
account for the rents (R., 
113, par. a, second amend, to 
supp. and amend, bill). 


25. The award is vague, 
indefinite and uncertain (R., 

41, par. c). 

26. There is no finding of 
the value of the partnership 
property (R., 41, par. d). 

27. The attempted division 
of the partnership property 
was without authority (R., 

42, par. /). 
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28. No account was taken 
of a claim of one Gilbert (R., 
42, par. i). 

29. Arbitrators considered 
defendant’s financial stand¬ 
ing (R., 43, par. a). 

30. Arbitrators were un¬ 
friendly (R., 43, par. b). 

31. Arbitrators listened to 
statements of values of de¬ 
fendant in absence of plain- 

* tiff (R., 43, par. c). 

32. Defendant placed .a 
higher valuation on property 
than the arbitrators (R., 44, 
par. e). 

33. Property not included 
in paragraph 4 of the award 
still owned jointly by plain¬ 
tiff and defendant (R., 115, 
par. c). 

34. Arbitrators failed to al¬ 
low plaintiff anything for 
certain patents. 


Comparison of Plaintiff’s Claims Before the 
Arbitrators and in This Suit. 

Comparison is made here between plaintiff’s claims before 
the arbitrators, made in 1908, with his claims in this suit, 
made in 1905. The claims before the arbitrators are tabu¬ 
lated by him (R., 27). It will be seen that those based on 
the contract of 1902 amount to $67,837.93. By comparing 
these tabulated claims with the ones in the contract of 1902, 
commencing with paragraph 3 (R., 11), it will be seen they 
are identical, except that the last one on page 27 should be 
number 6. Paragraphs 10, 12, and 13 of the agreement of 
1902 are omitted for reasons apparent on their face. They 
were contingent. 

All the remaining claims before the arbitrators are extrin- 






sic to the contract of 1902. They come in under para¬ 
graphs 7 and 8 of the submission (R., 26). Even 
paragraph 12 of the claims before the arbitrators (R., 28) 
is outside the agreement, which is the foundation of this 
suit, for the reason that paragraph 12 before the arbitrators 
claims that plaintiff is entitled to an accounting at the hands 
of defendant “for several years” for moneys received to the 
amount of more than $9,000 a year, “as stated by him,” 
while the agreement of 1902 makes an entirely different 
provision as follows: 

“21. The account kept by C. M. Campbell at 
Washington, covering rents, interest, &c., to be stated 
by the parties hereto or by some one of their selec¬ 
tion, since statement made in fall of 1899 and each 
to have the right to check that stated account for 
errors'” (R., 12). 

This being the agreement upon which the suit is based, 
the absence from it of all charges of conversion, and but for 
a limited accounting of both parties for errors only, and 
that only back to 1899, whereas the joint enterprise was in¬ 
augurated in 1891, will be noted. 

Computing these claims of 1908 at 5 per cent as of date 
February 1, 1914, the total is $89,555.42. 

But against this total were counter-claims of defendant. 
They are tabulated by the arbitrators with interest, and 
amount to $47,499.88 (R., 31). The largest one, $18,500, 
with interest, totals $27,817.16. In his brief before the 
Supreme Court of Ohio plaintiff says this claim was allowed 
by the arbitrators (p. 22). Another for $6,315 for services 
of defendant, is based on paragraphs 14 and 15, and is not 
included among plaintiff’s objections either in Ohio or in 
this jurisdiction. Another one, the Steele claim, plaintiff 
says was allowed for “many thousands of dollars” (R., 116, 
par. e, bottom). The arbitrators’ total, however, is for only 
$3,025.60 (R*, 31). These larger counter-claims alone 
amount to $37,157.70. 










The arbitrators heard all the facts presented by both 
parties without limitation through the month of January, 
1908 (R., 60, middle). The parties made the “most per¬ 
sistent and minute discussion of the claims of both sides” 
(R., 60, par. e). “Both parties were given the fullest possi¬ 
ble opportunity to be heard” (R., 60, par. 28). When the 
hearing had ended the arbitrators asked them if they were 
sure they had “introduced all the evidence and made all the 
statements they desired to make,” whereupon, for fear some¬ 
thing had been overlooked, they were given an extra day, 
dividing the time “by hours, giving each the best possible 
opportunity to answer the argument of the other,” and then 
the arbitrators “officially closed the case” (R., 54, par. 38, 
bottom). While the above is from the sworn answer of but 
one arbitrator, the other one confirms each statement (R., 
60, par. 28). 

The decree finds against the defendant for $149,746 as of 
February 1, 1914; “that a considerable part of said indebted¬ 
ness is for moneys belonging to the partnership converted 
by defendant to his own use.” The arbitrators, however, 
w’ho really heard the case on its merits in extenso, make a 
finding on this very point, but it is the exact reverse of the 
above. They say they “became satisfied that all the (back) 
rents had been accounted for” (McGinnis, J. R., 130), and 
in plaintiff’s application for a rehearing in Ohio he says: 

“This is plain, not only from our brief, but from 
the opinion of the trial judge, who is the only judge 
who has ever 'passed on the merits of a single ques¬ 
tion” (Application for a Rehearing, Supreme 
Court of Ohio, page 11, par. 3.) 

Pleadings Relating to the Ohio Judgments in 

This Jurisdiction. 

The questions here suggested were raised by the pleadings; 
they appear upon the face of this record. On December 24, 
1912 (R., 118), defendant filed his petition for leave to 
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file a supplemental answer to all of plaintiff’s bills. In this 
petition he set forth the judgment January 21, 1911 (par. 
4), of the Court of Common Pleas in Ohio and that of the 
Circuit Court on appeal by plaintiff, whereby said judgment 
was affirmed (par. 6). The defendant averred (par. 7) that 
under the fourth article of the amendments to the Consti¬ 
tution said judgments were entitled to full faith and credit, 
and (par. 8) that the legal effect of said judgments was to 
establish said award here and in this cause. Defendant 
further pleaded (par. 9, R., 120) that under the terms and 
provisions of the award its express effect is to end this cause 
and to leave the plaintiff to his remedies under said award 
and to these only, and after praying that the bills herein be 
dismissed defendant asked that this petition stand as his 
supplemental answer to said bills. This petition and answer 
was answered by the plaintiff (R., 120, 121). The plaintiff 
said, inter alia : “That the pleadings, issue and decision in 
and by the Ohio court limited the question there to the 
single one as to whether or not the award was absolutely 
void,” and set up incorrectly some of the opinion of the 
nisi prins court and attached a copy of that opinion and of 
the opinion on appeal by plaintiff to the Circuit Court in 
Ohio to sustain this statement. The opinion in the appellate 
court, however, distinctly contradicts plaintiff’s statement, 
as will be shown hereafter. On January 24, 1913, defend¬ 
ant, as part of his petition for leave to answer, and in answer 
to plaintiff’s bills, was given leave to file and filed as of 
December 24, 1912, a certified transcript of the Ohio pro¬ 
ceedings (R., 63, bottom of the page). These proceedings 
are found in the record, commencing at page 64 and ending 
on page 93. On January 31, 1913, leave was granted de¬ 
fendant to file said answer, the said petition to stand for and 
be taken as such answer, and plaintiff was allowed thirty 
days within which to plead as he may be advised (R., bot¬ 
tom of page 93). Plaintiff’s time to plead was later, March 
3, 1913, extended to April 1, 1913 (R., 136), and plaintiff 
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filed a speaking demurrer to the petition and supplemental 
answer on March 18, 1918 (R., 136 to 138), setting up a 
mistaken notion of the law, inter alia (pars. 8 and 9, R., 

138) , viz., That facts making the award voidable and not 
void could not have been determined in Ohio and that the 
Ohio court was without jurisdiction to hear or determine 
or entertain an issue as to facts making said award voidable 
only. 

On the same day (March 18, 1913, R., 138, 139), in a 
further effort to get rid of the effect of the Ohio judgments, 
plaintiff moved that the petition of defendant, being his 
supplemental answer to the various bills filed by the plain¬ 
tiff wherein defendant had set up the Ohio proceedings, be 
striken from the record. This motion and plaintiffs said 
demurrer were denied on May 9, 1913, and leave was given 
plaintiff to answer within ten days (R., bottom of page 

139) . 

No other pleading was filed by plaintiff in relation to the 
Ohio judgments and none could have been filed by him, 
because he had previously admitted the same by his plead¬ 
ings and motion, although plaintiff seems to have taken the 
deposition of the trial judge in Ohio presumably for the 
purpose of attacking his own judgment as a court (R., 140). 

Proceedings in Ohio as Stated by the Ohio 

Courts. 

The case in the trial court—the Court of the Common 
Pleas—is briefly stated in the opinion of Judge McGinnis 
(R., 122), as follows: 

“In this suit the plaintiff, J. W. Campbell, took 
judgment on two cognovit notes against C. M. Camp¬ 
bell. The defendant on his application was allowed 
to file an answer and pleaded ov way of answer an 
award, or arbitration and award involvin'* the same 
two notes on which judgment had been taken. That 
is pleaded in bar of the judgment. The plaintiff 










replied to that answer and attacked the award, al¬ 
leging that matters were decided that were not sub¬ 
mitted and that matters were not decided that were 
submitted and that he had not offered all of his evi¬ 
dence in the case, and that for these reasons the 
award was not in accord with the submission, not in 
pursuance of it, and that for these reasons the 
award is void. 

“Now, the trial was had on the issues that are 
made by this answer and reply and on that issue the 
plaintiff has the burden of proof. 

“The issue that is made here raises the question 
as to whether or not the award itself is void and 
does not raise the Question as to whetner it is void¬ 
able on account of fraud or irregularitv or anvthing 
of that kind. 

• rv — • - « , i - r; 

After the judgment in the Court of Common Pleas against 
him the plaintiff took the case, both by appeal and error, 
to the Circuit Court of the Seventh Judicial District of Ohio 
and thus sought in two cases to reverse this judgment. The 
proceedings are stated by Metcalf, J., in the opinion of thee 
court affirming this judgment (R., 132, 133), viz: 

“The case was originally brought by J. W. Camp¬ 
bell against C. M. Campbell upon two promissory 
notes, both of which contained warrants of attorney, 
authorizing any attorney at law in the State of 
Ohio to confess judgment in favor of the plaintiff 
and against the defendant, and upon these warrants 
of attorney, without service, judgment was taken in 
the case. At the same term of court at which the 
judgment was rendered a motion was filed by the 
defendant to set aside the judgment and permit the 
defendant to plead. With that motion was filed an 
answer setting forth the fact®! upon which the defend¬ 
ant based a defense to the claim of the plaintiff upon 
the two notes. Upon a hearing of that motion the 
Court of Common Pleas suspended the judgment and 
ordered its vacation in accordance with the terms of 
the statute and permitted the defendant to file his 
answer setting forth his defenses. Thereupon the 
plaintiff replied to that answer and also filed an 



amendment to his petition. In the amendment to 
his petition he set forth five additional causes of ac¬ 
tion. • 

‘‘The cause went forward and after pending for 
some time finally came to trial upon the issues made 
by the answer of the defendant and the reply, and 
upon that trial judgment was rendered in favor of 
the defendant, holding that the defense set forth 
in the answer was a good defense, and the judgment 
was set aside. Thereupon the plaintiff appealed and 
also brought a proceeding in error.” * * * “It 

is claimed that the defendant appeared only for the 
purpose of having this judgment set aside. We find 
upon an examination of the record that he filed his 
motion without any reservation whatever, that is to 
say, it was a general motion to set aside the judgment 
in the case and to permit him to come in and defend. 
We think that- under this motion and under the 
subsequent proceedings that were had the defend¬ 
ant did waive any question of service upon him in 
the case and that lie entered his appearance as fully 
as though he had been summoned for all purposes 
upon which the court had jurisdiction. The juris¬ 
diction of the court we think however was limited 
to such further proceedings as were authorized by 
the statute. 

“We ought in the outset of this case to determine 
just exactly what the court had a right to try here, 
whether or not when this motion was filed by the 
defendant and the court suspended the judgment it 
opened up the entire controversy and let in the 
parties to plead exactly the same as though the case 
had never gone to judgment, or whether there was 
some limitation upon the proceedings. 

“The action was brought upon two cognovit notes. 
A judgment was rendered. A motion was filed to 
set aside that judgment. A hearing was had upon 
that motion. What was the court to consider upon 
that motion, and what was he to do when he heard 
the motion? Was he to set the judgment aside en¬ 
tirely, or was the question whether the judgment 
should be set aside reserved until a final hearing of 
the issued joined on the answer and the reply? We 




• 69 

think the judgment could not be set aside and vacated 
until the issues raised by the answer and the reply 
of the defendant were determined. 

“The first thing that the court was to determine 
was whether or not in law there was a sufficient rea¬ 
son under the statute to permit the defendant to come 
in and plead to the petition of the plaintiff, to set up 
liis defense and whether or not he had been deprived 
of the right of making that defense, the right of 
contesting the validity of the plaintiff’s claim, not 
through any negligence or fault of his answer, and 
the facts that were brought to the attention of the 
court, there existed a defense to the plaintiff’s cause 
of action upon the facts stated by the defendant. 
Not whether or not these facts were true, but whether 
or not as stated they constituted a defense to the 
plaintiff’s cause of action if proved. 

“The court found in favor of the defendant and 
made an entry which we think was in strict com¬ 
pliance with the statute upon that question. There¬ 
upon the case came on for trial, the plaintiff in the 
meantime filing his amended petition and also filed 
a reply to the answer. 

“The question is raised whether or not the plain¬ 
tiff should have been permitted to file another 
amended petition upon the trial of the case. We are 
not at present deciding whether or not in a proceed¬ 
ing of this sort the plaintiff would have a right to 
file an amended petition. That is a question about 
which there may possibly be some doubt. We are 
simply deciding the question that arises upon the 
record of the judgment in this case. It already ap¬ 
pears that on the 21st day of January, 1911, the 
case came on for trial, a jury being waived, and was 
submitted to the court upon the answer, the reply 
and the evidence. After argument thereof by coun¬ 
sel and due consideration thereof by the court, the 
court on the 80th dav of December, 1910, the 
journal recites, ‘rendered an oral opinion, upon said 
issues joined, in favor of the defendant and against 
the plaintiff and then upon an oral application of 
plaintiff in open court for leave to file a motion to 
amend his petition herein to oonform to the facts 
already proven, the court suspended further action 







in said cause until the 6th day of January, 1911. 
There must be some mistake in the dates. The 
journal recites that the case came on for trial on the 
21st day of January, and was suspended until the 
sixth. Then ‘On the sixth day of January, 1911, 
the plaintiff made application and leave was granted 
to file motion for leave to amend his petition herein, 
and said cause was continued for further hearing 
on said motion and final decision until January 16th, 
1911.’ And on ‘January 16th, 1911, said motion and 
affidavit of plaintiff filed therewith January 6th, 1911, 
was submitted to the court. On the 21st of January, 
1911, this cause coming on for further hearing, the 
court on consideration overruled the motion of plain¬ 
tiff filed herein January 6th, 1911, and the plaintiff 
excepted. ‘Thereupon, on the 21st of January, 1911, 
the court finds the issues joined herein made by the 
answer of defendant and reply of plaintiff thereto, 
in favor of defendant and against the plaintiff.’ 

“So the case, as appears from the journal entry, 
seems to have been tried by the court upon the issues 
joined between the answer of the defendant and reply 
of the plaintiff. Now, it is insisted and urged as a 
ground of error that the court erred in refusing to 
permit the plaintiff to file his amended petition to 
conform to the facts which he claimed to have proved 
upon the trial. Whether there was error or not in 
that we do not know. It was a question of discretion 
with the court to permit an amendment at that time. 
We could not find there was error in the action of the 
court in refusing to allow an amended petition unless 
we found that there was an abuse of discretion, and 
we could not find abuse of discretion unless we had 
the amendment which was proposed to be made sub¬ 
mitted to us. In other words, unless that amend¬ 
ment was reduced to writing and in some way ap¬ 
peared in the record of the case. All that we find 
with regard to this amendment is that the Judge 
refused to grant it. The plaintiff asked leave to file 
an amendment to conform to the facts proved. The 
court refused to grant it, but we do not find the 
amendment among the papers either in the certified 
transcript of the journal entries or in the bill of 
exceptions, so we suppose there was no written propo- 
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sition to amend submitted to the court, and upon 
such a state of facts we could not say whether there 
was any error or not, and that leaves the case as 
having been tried, as we find from this record, upon 
the issue tendered by the answer of the defendant 
and the reply of the plaintiff. 

“The questions raised by that answer and by that 
reply go to the question whether or not the award 
which was tendered by the arbitrators upon submis¬ 
sion of the parties was a bar to the prosecution of 
^ an action upon these notes. So far as I am con¬ 

cerned myself, and I think perhaps one other mem¬ 
ber of the court agreed with me on that proposition, 
I am inclined to think that the only question the 
court could try upon a hearing of a proceeding of 
this sort would be whether or not the defendant had 
made a defense to the cause of action set forth in the 
petition. 

“This judgment is still pending or was still pend¬ 
ing and was a judgment in favor of the plaintiff and 
the only question, it seems to me, both upon principle 
and upon authority, would be whether or not the 
judgment should stand as a judgment in favor of 
the plaintiff and against the defendant, and all of 
the matters which the defendant had a right to set 
up as a defense to the cause of action upon which 
the judgment was rendered, and all of the matters 
which the plaintiff vvould have a right to bring for¬ 
ward in support of his cause of action or in rebuttal 
of the defendant’s claim would be properly gone 
into, and that would be the question and the only 
question which would be tried upon an issue thus 
tendered. 

I do not say that when the court, if the court de¬ 
termined that the judgment should be set aside that 
he might not permit an amendment of the petition. 
We do not say that and do not decide that, but we 
think the only question to be tried upon this issue 
was the right of the plaintiff to recover which so far 
as the execution of the notes was concerned was ad¬ 
mitted in this case. The only question arising be¬ 
tween the parties was whether or not by the terms of 
this award these notes had been given to the defend¬ 
ant and he had a good defense to them. 
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“In the 82d Ohio State Reports, page 302, it is 
held that in a case of this kind ‘Proper practice re¬ 
quires that the court, upon the hearing of such 
motion, should first pass upon the ground of ir¬ 
regularity charged and if sustained and the defend¬ 
ant had shown what in law if established would be 
a defense, then order the judgment suspended until 
the cause should be tried on its merits. And it is 
error for the court, upon the hearing of such motion 
to enter final judgment of vacation.’ 

“Now, we think the case was tried in exact ac¬ 
cordance with the finding in this case. If we had 
an amended petition here based upon what the plain¬ 
tiff claimed to have been the facts, proved at the 
trial which would entitle him to further relief it 
might present a different case, but there is no 
amended petition here. 

“Upon the facts set forth in the bill of exceptions 
upon the question which we think we have before 
us, without going into a review of them, it is suffi¬ 
cient for us to sav that we cannot see that upon those 
facts, there is manifest error to the prejudice of the 
plaintiff in error and that the court was wrong in 
rendering judgment for the defendant instead of 
for the plaintiff, hence the judgment in this case is 
affirmed.” 

A chronology of the Ohio proceedings through the first 
appeal, but not including the proceedings which occurred 
subsequently in the Supreme Court of Ohio, will be found as 
a matter of convenience of the court, in an appendix to this 
bill. 
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Error of the Trial Judge in Ohio. 

The plaintiff in the Court of Common Pleas of Ohio, on 
the issue joined on the two notes sued on, attacked the award 
on grounds that made it voidable as well as void. The valid¬ 
ity of the whole award and of every part of it was in issue. 
The holding by the trial judge that the issue did not raise 
the question as to whether the award was voidable on account 
of fraud or irregularity was error which did not and could 
not affect the judgment which conclusively established the 
award. The two appellate courts in Ohio held that this 
ruling of the trial judge was error and that the validity of 
the award was directly in issue. 

The first appellate court found, as before shown, that the 
suspension of the judgment on letting in the defense of the 
award made by defendant was a proper proceeding under the 
Ohio statute (R., 133, 134). 

The first appellate court does not find that the filing of the 
first amended petition by plaintiff (R., 70 to 72), setting up 
five additional causes of action, was improper. (See 2d par., 
R., 134.) 

The first appellate court found that the right of plaintiff 
to file another (or second) amended petition after the trial 
of the case was not before it for decision (R., 134). 

The court said (R., 135): 

“Now, it is insisted and urged as a ground of error 
that the court erred in refusing to permit the plain¬ 
tiff to file his ( another) amended petition to conform 
to the facts which he claimed to have proved upon the 
trial. Whether there was error or not in that we do 
not know. It was a question «>/ discretion with the 
Court to permit an amendment at that time. * * * 
All that we find with regard to this amendment is 
that the judge refused to grant it. The plaintiff 
asked leave to file an amendment to conform to the 
facts proved. The court refused to grant it, but we 
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do not find the amendment among the papers either 
in the certified transcript of tlie journal entries or in 
the bill of exceptions, so we suppose there was no writ¬ 
ten proposition to amend submitted to the court, and 
upon such a state of facts we could not say whether 
there was error or not, and that leaves the case, as we 
find from this record, upon the issue tendered by the 
answer of the defendant and the reply of the plain¬ 
tiff-” 

Validity of the Award as a Whole was at 

Issue in Ohio. 

The issue made by the defendant’s answer (R., 68, 69, 70) 
was the bar of the submission and award—the validity of 
the award as a whole and the refusal of plaintiff to abide by 
and perform it—to which the plaintiff replied as follows 
(R., bottom of page 73 and top of page 74): 

“Plaintiff for the first reply to each of the defenses 
in the answer, denies that said pretended award was 
in pursuance of, and conformity to, the terms of the 
submission to said arbitrators; that said arbitrators 
decided matters which were not submitted to them, 
and omitted to decide matters which were submitted 
to them; that he denies that he submitted to said ar¬ 
bitrators all of his evidence, but on the contrary it 
w T as understood there was to be a further hearing, and 
further evidence w r as to be taken, which the plaintiff 
w r as ready and offered to submit, but w r hich said ar¬ 
bitrators failed and refused to hear. Defendant failed 
and refused to comply with the contract of submis¬ 
sion, and the findings and orders of said arbitrators.” 

On the issue the judgment w T ent against the plaintiff. 
Judgment also went against plaintiff on this further issue 
(R., 74): • 

“For a second reply to each of said defenses, plain¬ 
tiff says that pending said arbitration, defendant 
without the knowledge or consent of plaintiff, and 
without consideration, but for the purpose of conceal- 
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ing his property, and hindering, delaying and de¬ 
frauding his creditors, transferred to said W. A. 
Campbell his property, to wit, stocks of the admitted 
value of $60,000. That all of the foregoing resulted 
in gross mistakes to the prejudice of plaintiff more 
than $50.00. Immediately after notice of said pre¬ 
tended award, plaintiff revoked the powers of said 
arbitrators, and said submission, and notified them of 
the gross injustice which had been done him.” 

By virtue of section 11329 of the Ohio Code, later cited, 
every allegation respecting the award made by defendant in 
his answer, not controverted by the plaintiff’s reply, shall be 
taken as true. In other words, the award is to be taken as 
true except as to the matter set up in plaintiff’s reply. 

Defendant demurred to this second reply and had judg¬ 
ment in his favor (R., 75). A judgment on demurrer is as 
good as any other judgment ( Bissell vs. Spring Valley Twp. 
124 U. S., 225). 

The plaintiff’s first and second replies and the issues state, 
we submit, a plain case of contest of the award for errors on 
the face of it, for extrinsic errors, and for fraud of the de¬ 
fendant and of the arbitrators. Fraud in particular is 
charged against W. A. Campbell, plaintiff’s elder brother, 
who was one of the arbitrators. 

This issue raises questions of law and fact whether the 
award was both void and voidable. 

Whether other matters of fact which would have made 
the award voidable were pleaded or allowed to be pleaded is 
wholly unimportant. The plaintiff could have pleaded these 
matters if he had chosen to do so at the proper time and in 
the proper manner. The effect of the judgment in favor of 
defendant is to include everything plaintiff did and all he 
might have done. 

The appellate court held (R., 135): 

“This judgment is still pending or was still pend¬ 
ing and was a judgment in favor of the plaintiff 
(defendant) and the only question, it seems to me, 







both upon principle and upon authority, would be 
whether or not the judgment in favor of the plain¬ 
tiff (defendant) and against the defendant (plain¬ 
tiff), and all matters the defendant had a right to set 
up as a defense to the cause ol action upon which 
the judgment was rendered, and all of the matters 
which the plaintiff would have a right to bring for¬ 
ward in support of his cause of action or in rebuttal 
of the defendant's claim would be properly gone into, 
and that would be the question and the only question 
which would be tried upon an issue thus tendered ” 

This shows the validity of the whole award was involved 
and the real question was whether the award was invalid for 
any reason. 

The matters in rebuttal of the defendant’s claim embraced 
the validity of the award on any and every ground, both 
legal and equitable, which might or could have been urged 
against it. 

This is stated by the plaintiff in his brief before the 
Supreme Court of Ohio (a brief which his counsel in a 
signed statement in brief number 2, page 4, says was writ V 
ten by plaintiff). At page 4 of the first brief (bottom) 
plaintiff says: 

“Without looking to the entire amendment, take 
the fifth, sixth, and seventh causes of action (R., 8, 
9). They were purely equitable. The Court of 
Common Pleas erred in finding it had no jurisdiction 
of defendant.” 

This is the settled law of this case, and it cannot be re¬ 
versed unless full faith and credit is denied to the Ohio 
judgment. 

District of Columbia vs. Brewer, 32 App. D. C., 388, 391: 

“Where this court, on an appeal by the defendant 
in an action at law reversed a judgment for plain¬ 
tiff and remanded the case for a new trial, and, pend¬ 
ing the new trial, the Supreme Court of the United 








States, in a subsequent case carried there from this 
court, declared the decision of this court in the first 
case to have been erroneous, the former adjudication 
of the first case by this court constitutes the law of 
the case, notwithstanding the decision of the Su¬ 
preme Court in the other case; and a judgment for 
the plaintiff resulting from the trial courts following 
the decision of the Supreme Court will be reversed.” 

Said Mr. Justice Robb: 

“Questions, both at law and of fact, when finally 
determined by a judgment of a court of competent 
jurisdiction, are, while that judgment remains in 
force, res adjudicata. as between the parties.” 

It is certain that it cannot be claimed that the courts of 
this District can review and set aside this Ohio Judgment 
either on the law or the facts. 

Error Below by Refusal of the Court to Pass 
upon the Validity and Effect of the Ohio 
Judgments. 

The Supreme Court of the District of Columbia in pass¬ 
ing the decree appealed from (November 25, 1914, R., 94) 
gave no opinion, and merely overruled the Ohio judgments, 
thus denying the effect of the Fourth Amendment to the 
Constitution. That court gave silent treatment also to the 
order and opinion of Mr. Justice Barnard (May 7, 1913, 
R., 93, 94). 

Mr. Justice Barnard said: 

“It appears to the court that the whole question 
as to the effect of the Ohio judgment can be consid¬ 
ered from the record now before the court, when the 
case comes on for final hearing, and then the party 
aggrieved by the decree can have an appeal raising 
all questions in the appellate court.” 











78 



And Justice Barnard signed an order in accordance with 
nis opinion by overruling plaintiff’s motion to strike out 
defendant’s supplemental answer, which set up the Ohio 
judgment, and by overruling plaintiff’s demurrer to said 
supplemental answer (R., 139). 

The supplemental answer being thus sustained the issue 
thereby raised by pleading—that is to say, the Ohio judg¬ 
ments as a bar—was not disposed of by the court below. 
This issue was ignored. We claim that there was error 
both in refusing to dispose of said issue and in denying the 
conclusive effect of these judgments and their full faith and 
credit. Wholly apart, from the award it will be observed 
that no claim is made that the Ohio judgments were ob¬ 
tained by fraud, or irregularity even, and if any such claims 
had been made these judgments could not thus have been 
collaterallv attacked and set aside. No direct proceeding 

V 

has been instituted to set them aside, and they cannot be 
set aside. 


Provisions of the Ohio Code. 

In addition to the direct ruling of the Ohio Appellate 
Court in the same case between the same parties which held 
that all causes could be considered which might have made 
this very auwrd void and voidable, the statutes and practice 
in Ohio and in like jurisdictions do not limit the jurisdic¬ 
tion to a defense which would make an award void at law 
nor require an independent suit in equity to set aside an 
award for causes making it voidable. 

This appears by the Ohio Statutes. 

It is plain that this condition of the Ohio law never oc¬ 
curred to the court below. 

Ohio is a code State. The entire practice is regulated by 
statute. Set out here are some of the pertinent provisions 
of the Ohio Statutes relative to the issues that may be made 
in a civil action and the pleadings by which such issues 
are raised. 
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Section 11238, General Code: “There shall be but 
one form of action, to be known as a civil action. 
This requirement does not affect any substantive 
right or liability, legal or equitable.” 

By this section the distinctions between an action at law 
and a suit in equity abolished. Of course, nothing has 
been abolished but the form of the action; the substantive 
distinction between the two classes necessarily remains. 
However, both legal and equitable actions are now con¬ 
ducted in the same forum and under the same form of 
pleadings. Whether the action is legal or equitable de¬ 
pends upon the issues made in the pleadings and the relief 
demanded and not upon the form of action. 

Section 11302, G. C.: “The forms of pleading in 
civil actions in courts of record, and the rules by 
which their sufficiency shall be determined, are those 
prescribed in this chapter, except as otherwise spe¬ 
cially provided.” 

Section 11303: “The pleadings in civil actions 
are: 1, petition; 2, demurrer to petition; 3, answer, 
which if it demands affirmative relief may be styled a 
cross-petition; 4, demurrer to answer; 5, reply; 6, 
demurrer to reply.” 

Eliminating the demurrers, which may be filed to any 
pleading, it is apparent from the above section that there 
are three real pleadings of fact, viz., petition, answer, reply. 

Section 11305, General Code: “The first pleading 
shall be the petition by the plaintiff, which must 
contain: 1, a statement of facts constituting a cause 
of action in ordinary and concise language; 2, a 
demand for the relief to which the plaintiff claims to 
be entitled. If the recovery of money is demanded, 
the amount shall be stated; and if interest is claimed, 
the time for which interest is to be computed shall 
be stfitcd * * 

Section 11306: “The plaintiff may unite several 
causes of action in the same petition, whether they 
are legal or equitable, or both, when they are in- 
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eluded in any of the following classes: 1, the same 
transaction; 2, transactions connected with the same 
subject to action; 3, contracts, express or implied; 
4, injuries to person and property, or to either; 5, 
injuries to character; 6, claims to recover the pos¬ 
session of personal property, with or without dam¬ 
ages for withholding it; 7, claims to recover real 
property, with or without damages for withholding 
it, its rents and profits, and the partition thereof; 
8, claims to foreclose a mortgage given to secure the 
payment of money or to enforce a specific lien for 
money, and to recover a personal judgment for the 
debt secured by such mortgage or lien; 9, claims 
against a trustee by virtue of a contract, or by opera¬ 
tion of law.” 

Section 11307: “The causes of action so united 
must not require different places of trial, and except 
as otherwise provided, must affect all the parties to 
the action.” 

Section 11308: “When the petition contains more 
than one cause of action, each cause must be sepa¬ 
rately stated and consecutively numbered.” 

Section 11314: “The answer shall contain: 1, a 
general or specific denial of each material allegation 
of the petition controverted by the defendant; 2, a 
statement in ordinary and concise language of new 
matter constituting a defense, counter-claim or set¬ 
off; 3, when a defendant seeks affirmative relief 
therein, a demand for such relief.” 

Section 11315: “The defendant may set forth in 
his answer as many grounds of defense, counter¬ 
claim and set-off as he ~mav have, whether such as 
heretofore have been denominated legal or equitable, 
or both. But the several defenses must be consistent 
with each other, and each must refer in an intelligi¬ 
ble manner to the cause of action which it is intended 
to answer.” 

Section 11326: “When the answer contains new 
matter, the plaintiff may reply to it, denying gen¬ 
erally or specifically each allegation controverted by 
him. He may also allege in ordinary and concise 
language new matter, not inconsistent with the peti¬ 
tion, constituting an answer to such new matter,” 
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Section 11329: “Excepting averments as to value, 
or the amount of damage, for the purposes of an 
action, every material allegation of a petition, not 
controverted by the answer, and every material alle¬ 
gation of new matter in an answer not controverted 
bv the reply, shall be taken as true. New matter 
alleged in a reply shall be deemed controverted by 
the adverse party as upon a denial or avoidance as 
the case may require.” 

It must be apparent from an examination of these sec¬ 
tions that the plaintiff, by way of reply to the answer in the 
Ohio case, might have set out any defense to the allegations 
of fact in the answer that he had. This being true, any¬ 
thing that he actually did set up as a defense to the new 
matter in the answer, as well as anything that he might 
have set up as such defense, are now res judicata. And 
it is also true that the defenses to the award which could 
be set up under these statutes embraced everything, both 
at law and in equity, that would or should defeat the award. 

The grounds relied on by plaintiff h^ere to defeat the 
' award were likewise within the cognizance of the courts in 
Ohio in the proceedings which sustained the award. 

Judge McGinnis thought to the contrary, but the Circuit 
Court, by Judge Metcalf’s opinion, overruled him. The 
plaintiff in his pleadings below, which were not sustained 
by Justice Barnard, as before noted (R., 93, 94), relied on 
Judge McGinnis’ opinion, for he says in his demurrer (R., 
138 , pars. 8 , 9): 

u The action in the Ohio court was at law. The de¬ 
fense set up the award and the court was without 
k- jurisdiction under the pleadings to pass upon or con¬ 

sider facts making the award voidable only, and not 
void, and the court was without jurisdiction to hear, 
or determine, or entertain an issue as to facts making 
said award voidable only and the court was without 

Uj 
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jurisdiction over the defendant to permit such issue 
of facts to be made by pleadings in the cause.” 

“The adjudication in the Ohio court was upon a 
different demand from the demand involved in this 
cause.” 

The action in Ohio was a “civil action” embracing both 
law and equity. The comment of counsel in his demurrer 
to the effect that the action in Ohio was at law is wrong. 

Error Below that the Proceedings in Ohio 

Were at Law. 

These propositions are erroneous, as we now propose to 
demonstrate, and they account for the decree here appealed 
from, because they probably misled the justice, who passed 
the decree. The plaintiff can find common-law authorities 
applicable to common-law jurisdictions to support his con¬ 
tention. 

Bacon Abrig., title Arbitrament and Award ( k ), 362, 
says: 

“When an award is put in suit at law, no extrinsic 
circumstance, nor any matter of fact dehors can be 
given in evidence to impeach it; if it be open there¬ 
fore to any objection of this kind, the defendant must 
apply for relief either to a court of equity by bill, or, 
if the submission has been made a rule of any court 
of law, to tlie summary and equitable jurisdiction of 
that court of which the submission has been made a 
rule.” 

The cases, where the common-law distinction between the 
administration of law and equity in civil actions in different 
courts 'prevail, relief against an award falls into two 
classes: those in which the award is absolutely void (such 
defects may be set up in an action to enforce the award) and 
those in which the award is valid on its face, but is voidable 
because the arbitrators have been guilty of fraud or mis¬ 
conduct. Such objections in common-law jurisdictions, 
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some authorities hold, are only voidable in equity in a direct 
proceeding to impeach the award. Even in common-law 
jurisdictions courts of law permit fraud to be set up to im¬ 
peach an award. 

Rand vs. Redington, 13 N. H., 172. 


In the code States and in Ohio, where both legal and 
equitable relief is administered in the same court, both legal 
and equitable defenses to an award must be made when it 
is sued on or when set up in defense to the action. 

Canfield vs. Watertown Fire Ins . Co., 55 Wis., 419, hold¬ 
ing that under the code the defendant in an action upon an 
award should set up any matter which shows the award to 
be invalid, whether such matter appears upon the face of 
the award or not. The court said: 

“The next question is, Can the plaintiff show in 
this action that the award is invalid, or must he resort 
to an equitable action to set it aside? The general 
rule of the common law is that, in an action at law 
upon an award, it cannot be impeached by pleading 
as a defense matters not appearing upon the face of 
the award, although such matters may constitute a 
good cause for a bill in equity to set the award aside.” 

Morse on Arb. and Award, 595. 

Ferson vs. Drew, 19 Wis., 225. 

“It was settled in Ferson vs. Drew that the code 
has changed the rule by permitting a defendant to 
interpose by answer all the defenses or counter-claims 
he has whether legal or equitable or both, so that now 
in an action at law or an award, the defendant may 
set up any matter which shows the award invalid, 
whether such matter appears upon its face or not. . 

“Ferson vs. Drew was a suit in equity to restrain 
the prosecution of an action on an award previously 
commenced, and to vacate the award on the ground 
that the arbitrator had committed gross mistakes in 
certain computations, etc. It was held that the 
grounds of actions were available to the plaintiff as a 
defense in the action at law on the award, and hence 









that a demurer to the answer in the equity action was 
properly sustained as a demurrer to the complaint 
therein. (Italics ours.) The principle upon which 
the case was decided is sufficiently comprehensive to 
admit any ground of defense which goes to the 
validity of the award. The only distinction between 
that case and this is that in Ferson vs. Drew, or 
rather in Drew vs. Ferson (which was the action on 
the award), the plaintiff pleaded the award, and the 
defendant was allowed to impeach its validity by an¬ 
swer; while here the defendant sets up the award in 
his answer as a defense, and the statute interposes a 
denial of its validity bv the plaintiff, without his 
spreading an express denial thereof upon the record 
(R. S,, 728, secs. 266(3-7). The two cases are alike 
in principle, and the present case is ruled by Ferson 
vs. Drew; hence it was competent for plaintiff to 
prove in this action any facts, the existence of which 
would invalidate the award pleaded and relied upon 
by the defendant.” 

Brtimer vs. Clark (a misprint for Beymer vs. 
Clark), 20 Ohio St., 231: 

“Under the code of civil procedure the defendant 
in an action upon an award may set up as a defense 
thereto any matter which constitutes good ground in 
equity for setting aside or canceling an award.” 

In Phoenix Ins. Co. vs. Romeis, 15 Ohio C. C., 691, action 
on a fire-insurance policy, where the loss had been appraised 
by appraisers, which appraisement the insured claimed was 
improperly made, the pleadings were the same as in the 
Ohio proceedings pleaded here. The petition sued on the 
policy, the answer set up the award of the appraisers, and the 
reply stated that the appraiser selected by the insurance com¬ 
pany was incompetent, interested, prejudiced, and biased, 
and alleged that the appraisers did not return a proper, fair, 
true or just appraisement, and that the appraisement was 
invalid and ought to be set aside. The court held these were 
proper pleadings and notes the distinction between the code 







system and the common-law system of pleading, which would 
have required a separate action to set aside the award. The 
court said (page 702): 

‘‘The defense (of the award) came in properly in 
the answer, and the attack upon the award is placed 
in the reply.” , 

“2. Now, under this condition of the pleadings, 
the court might well have allowed the proof to follow 
the order of the issues made by the pleadings. But, 
upon the trial, the court required the plaintiff, in 
order to attack this award of the appraisers, to offer 
his evidence bearing upon that point in connection 
with his other evidence in making out his case. 
There was no error committed by the court in that 
order, certainly none to the prejudice of the defend¬ 
ant; it simply required of the plaintiff to put in all 
the testimony that he had hearing upon all the is¬ 
sues in the case, in the first instance, and the defend¬ 
ant then would have the advantage of knowing what 
that evidence was, and could then answer.” 

The court then proceeds to discuss the evidence assailing 
the award by which it was vacated to determine whether it 
sustained the verdict and held that it did sustain the verdict 
against the award. 

Sullivan vs. Traders Ins. Go., 169 N. Y., 213: Pleading — 
When Legal and Equitable Relief May be Had in One Action 
under Code of Civ. Pro., sec. 3339.—When in an action to 
recover damages upon an alleged policy of fire insurance the 
defendant sets up as a defense an award of damages made 
by appraisers, to which plaintiff replies denying the mak¬ 
ing of the award and that if made it was obtained by fraud 
and was void, and the defendant does not return the reply 
or raise any question upon the trial as to its contents, the 
plaintiff, although the reply was unnecessary, lias the right 
to establish the facts set forth therein, and it is error to ex¬ 
clude evidence thereof and dismiss the complaint upon the 
ground that the award being regular upon its face it was 
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binding upon the parties, and that the question of fraud 
could not be litigated in the action. (See also Maher vs. 
Home Ins. Co., 75 App. Div., 226.) 

Davis vs. Atlas Assur. Co., 16 Wash., 232, holding that an 
award of arbitrators on loss of fire need not be set aside by 
independent action before action can be maintained on the 
policy, but the award being pleaded in the answer may be 
attacked by the reply. The court said: 

“It is next contended that the court erred in over¬ 
ruling the objection of the defendant to the introduc¬ 
tion of any evidence (Mem.: that the award was in¬ 
valid for fraud) and denying defendant’s motion for 
a judgment upon the pleadings. This contention is 
that inasmuch a* the pleadings disclose that an award 
had been made, such award was binding and conclu¬ 
sive on the parties until it was set aside by a compe¬ 
tent court. We cannot agree with the claim of ap¬ 
pellant that the pleadings show that an award was 
reached, notwithstanding it appears that arbitration 
was attempted and failed. However, we think that it 
was competent for the plaintiff to show wherein it 
was of no effect or validity, and thus settle in one 
action all the differences existing between the parties 
growing out of the contract of insurance.” 

That fraud and all other defenses to an award may be 
shown at law is apparently taken for granted in some code 
States. 

German-Amer. Ins. Co. vs. Johnson, 4 Kans. App., 

357 . 

Effect of Attack on Award at Law Here. 

While it may not be pertinent to a discussion of the Ohio 
practice, it may be noted that authority is not absent to sus¬ 
tain the proposition that if plaintiff had sued at law here 
and defendant had set up the award as a defense 
then plaintiff could have replied that the award had been 
obtained by fraud. The law rules of court in force at and 







prior to the time when the decree vacating the award was 
made provided that “every plea shall set forth the true de¬ 
fense upon which defendant supposes he may defeat the 
plaintiff’s action,” and a form of replication to a release 
pleaded that it was obtained by defendant’s fraud is given. 
We understand that one of the justices of the court below 
has held that common-law pleading has been abolished by 
these rules. The trend of legal thought is decidedly in favor 
of the Ohio method. The Judicial Code was on March 3, 
1915, amended by section 2746, which provides: 

“That in all actions at law equitable defenses may 
be interposed by answer, plea, or replication without 
the necessity of filing a bill on the equity side of the 
court. The defendant shall have the same rights in 
such case as if he had filed a bill embodying the de¬ 
fense of seeking the relief prayed for in such answer 
or plea. Equitable relief respecting the subject-mat¬ 
ter of the suit may thus be obtained by answer or 
plea. In case affirmative relief is prayed in such answer 
or plea, the plaintiff shall file a replication. Review 
of the judgment or decree entered in such case shall ' 
be regulated by rule of court. Whether such review 
be sought by writ of error or by appeal the appellate 
court shall have full power to render such judgment 
upon the records as law and justice shall require.” 

Long ago, in 1871, in a case which went up from this Dis¬ 
trict the doctrine of Canfield vs. Watertown Fire Ins. Co., 55 
Wis., 419 (supra), that relief could not be given in equity 
because the defense was available at law was announced in 
Insurance Company vs. Bailey, 13 Wall., 616. 

Insurance Co. vs. Bailey held that: 

“Although equity have power to order the delivery 
up and cancellation of a policy of insurance obtained 
on fraudulent representations and suppressions of 
facts, yet it will not generally do so, when these repre¬ 
sentations and suppressions can be perfectly well 
used as a defense at law in a suit upon the policy. 



Hence a bill for such a delivery up and cancellation 
was held properly ‘dismissed, without prejudice,’ 
though the evidence of the fraud were considerable, 
there being no allegation that the holder of the policy 
meant to assign it, and suit on the policy having, af¬ 
ter the bill was filed, been begun at law.” 

Sufficient has been said to show that the controversy has 
become res judicata by the Ohio judgments. It will be 
observed that the award was the real issue. The defense 
was the award. The reply attacked the validity of the 
award. We assume, for the purpose of argument only, that 
the attack on the award was limited by the trial court to 
causes which showed that it was void. We also assume, for 
like purposes only, that all grounds which would make the 
award voidable could have been pleaded against the award, 
but were not so pleaded. 

A Judgment is Conclusive on All Matters that 
Could Have Been Adjudicated. 

A judgment or decree rendered by a court of competent 
jurisdiction is conclusive not only upon all matters directly 
involved in the issue under consideration, but in all matters 
properly put in litigation or that could have been adjudi¬ 
cated therein. 

Nalle vs. Oyster, 36 App. D. C., 36; s. c., 230 U. S., 
165. 

Bissell vs. Spring Valley Township, 124 U. S., 225, 
230, 234. 

Southern Pac. R. R. vs. United States, 168 U. S., 1. 
Werlein vs. New Orleans, 177 U. S., 290. 

The award if good as to the two notes sued on is good as 
to everything else. It could not be bad as to the notes in 
suit and good as to other matters. 

The two notes sued on in Ohio are part of the same cause 
of action here; they have been presented here and allowed. 
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The estoppel here is exactly within the language of the Su¬ 
preme Court in Cromwell vs. County of Sac, 94 U. S., 
351, 352, that a judgment rendered on a promissory note is 
conclusive, although it should be subsequently alleged that 
perfect defenses existed to it. Says the court: 

. “If such defenses were not presented in the action, 
and established by competent evidence, the subse¬ 
quent allegation of their existence is of no legal con¬ 
sequence/’ 

It is singular that these notes are satisfied and cancelled 
in Ohio, but are in full force and collectible here if the de¬ 
cree below is permitted to stand. Such a state of affairs if 
allowed would, we think, be a reproach to the administration 
of justice. 

Hence we have the same parties and the same claim and 
cause of action, and the same defense, and therefore the 
estoppel is complete. 

The form of action makes no difference. In Nalle vs. 
Oyster, 230 U. S., 165, the forms of the two actions were de¬ 
cidedly different. It was there held that a judgment deny¬ 
ing the petition in mandamus to compel reinstatement of a 
public school teacher, in which the members of the board 
of education pleaded that petitioner was not sufficiently 
qualified as a teacher, and where the court held that this was 
a justification of the dismissal, was res judicata as to that 
question in a suit for libel subsequently brought by the peti¬ 
tioner against the same defendants for the statements made 
in such pleading. 

In Nalle vs. Oyster, 36 App. D. C., 36, 41, this court said: 

“We understand the rule of res judicata to be that 
a judgment or decree rendered by a court of com¬ 
petent jurisdiction is conclusive not only upon all 
matter directly involved in the issue under consid¬ 
eration, hut upon all matters properly put in litiga¬ 
tion, or that could have been adjudicated, therein 
(Italics ours.) 

12j 
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Bissell vs. Spring Valley Tomiship, 124 U. S., 225, 230, 
234: 

“The entry of final judgment on demurrer con¬ 
cludes the parties to it, by way of estoppel, in a sub¬ 
sequent action between the same parties on a differ¬ 
ent claim, so far as the new controversy relates to 
the matters litigated and determined in the prior 
action. 

“A final judgment for defendant in an action 
against a municipal corporation to recover on cou¬ 
pons attached to bonds purporting to have been is¬ 
sued by the .corporation, entered on demurrer to an 
answer setting up facts showing that the bonds were 
never executed by the municipality, concludes the 
plaintiff in a subsequent action against the munici¬ 
pality to recover on other coupons cut from the same 
bonds.”. 

The court said, by Mr. Justice Field, who also wrote the 
opinion in Cromwell vs. County of Sac (supra): 

“The plaintiff seems to consider the case of Crom¬ 
well vs. County of Sac as authority for his conten¬ 
tion, that in the present action he is at liberty to 
show that the bonds issued were valid obligations of 
the municipality, notwithstanding the former ad¬ 
judication against their validity. That case was 
brought on four bonds of the county of Sac, issued 
for the erection of a court-house, and coupons for 
interest attached to them. To defeat the action the 
county relied upon the estoppel of a judgment ren¬ 
dered in its favor in a prior action brought by one 
Smith upon certain earlier maturing coupons upon 
the same bonds, accompanied with proof that the 
plaintiff Cromwell was at the time the owner of the 
coupons in that action and that the action was prose¬ 
cuted for his sole use and benefit. It appeared on 
the trial in that action, and it was so found, that 
there were such fraudulent proceedings in the issue 
of the bonds to which the coupons were attached, 
followed by the failure of the contractor, to whom 
the bonds were delivered, to construct the court¬ 
house, as, in the opinion of the court, to render 







them void as against the county; and there was no 
finding that the plaintiff had given any value for 
the coupons, although he had become their holder 
before maturity. Judgment, therefore, was given 
for the county, and on appeal it was affirmed, this 
court holding that the fraud and illegality in the in¬ 
ception of the bonds, disclosed by the findings, were 
sufficient to call upon the plaintiff to show that he 
had given value for the coupons; that the bonds were 
void as against the county in the hands of parties 
who did not acquire them before maturity, and 
give value for them; that the plaintiff, not having 
proved that he gave such value for the coupons, was 
not entitled to recover on them; for whatever ille¬ 
gality or fraud there was in the issue and delivery 
of the bonds equally affected those coupons. It was 
therefore adjudged that, the finding and judgment in 
that case, upon the invalidity of the bonds as against 
the county, estopped the plaintiff in the second case 
from averring to the contrary; unless he obtained 
them for value before maturity. But the bonds 
being negotiable instruments, and their issue being 
authorized by a vote of the county, and they reciting 
on their face a compliance with the law providing 
for their issue, they were valid obligations against 
the county in the hands of a bona fide holder, taking 
them for value before maturity; and so this court 
said, that if the plaintiff received the bonds and 
coupons in suit in the second case before maturity 
for value, as he offered to prove, he should have 
been permitted to show that fact; and that there was 
nothing adjudged in the former action in the finding 
that the plaintiff had not made such proof in that 
case, which could preclude him from making such 
proof in the second case. The fact that a party may 
not have shown that he gave value for certain cou¬ 
pons before their maturity plainly was not conclu¬ 
sive evidence that he may nof have given value be¬ 
fore maturity for other coupons of the same bonds, 
or that he may not have given value for the bonds 
before they became due. 

“There is nothing in that decision which can be 
made to support the contention of the plaintiff in 
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this case. In the former action against the present 
defendant the adjudication was that the bonds them¬ 
selves were never signed by the proper officers re¬ 
quired by the statute of the State to sign them, and 
therefore they were not legal obligations of the town¬ 
ship. Their invalidity equally affected the coupons 
attached to them, and not merely those in suit, but 
all others. If the plaintiff could give any evidence 
consistent with that adjudication, there would be no 
objection to his doing so, and the former action 
would not estop him; but the bonds being found to 
be invalid and void, he is precluded from attempting 
to show the contrary, either of the fact of their want¬ 
ing the signature of the county clerk, or of the law 
that for that reason they were not binding obligations 
of the municipality. The fact and the law are ad¬ 
judged matters between the parties, and not open, 
therefore, to any further contest.” 

In Southern Pac. Ft. Ft. vs. United States, 168 U. S., 1, 
the court says: 

“A decision as to the sufficiency of maps to make 
a definite location or designation of the route of a 
railroad, on which the title to lands included in a 
railroad grant depends, is conclusive in another 
action then pending between the same parties, re¬ 
specting other lands within the same grant.” 

Werlein vs. New Orleans , 177 U. S., 390: Judgment hav¬ 
ing been obtained against the City of New Orleans and 
levy having been made on property to satisfy that judg¬ 
ment, the city first filed its bill to enjoin on three certain 
grounds which was dismissed and the injunction dissolved. 
After that the city filed another bill in which it alleged 
different grounds; that it was never the owner of the prop¬ 
erty levied upon, and that the sale made through the judg¬ 
ment creditor’s proceedings was void; that the property had 
been dedicated to public use long before that sale and was 
not susceptible of sale, and that defendant’s possession was 
illegal and in bad faith; and prayed, among other things, 








that the defendant be ordered to deliver the property to the 
city. The defendant answered and set up the previous 
judgment and injunction proceedings in his favor. At the 
trial he offered the proceedings and judgment for the pur¬ 
pose of proving his plea of res judicata , but on objection 
the court refused to admit this evidence. In reversing this 
ruling the Supreme Court said in response to a similar con¬ 
tention as that made below in this case: 

“It is, however, contended that as the city had 
only set up certain facts as the foundation of its 
action to prevent the alleged illegal sale of the prop¬ 
erty, the judgment only bound it as to those facts, 
and therefore it is now urged that the city in this 
action was at liberty to prove other facts which 
would also show that Klein had no right to sell the 
property, namely, that the propertv had long before 
the sale been dedicated to public use, and the city 
therefore had no right to alienate it, nor had any 
one the right to sell it upon an execution issued on a 
judgment against the city. 

“It is not disputed that, if there were no question 
of a prior judgment in this case, proof that the land 
had been properly and duly dedicated for a public 
square to the public use, and therefore had .been 
withdrawn from commerce, would furnish a defense 
to the claim by any person of a right to sell the 
property under an execution upon a judgment 
against the city (citing authorities). 

“Assuming the law to be as thus stated, the ques¬ 
tion in this case is, What effect has this judgment 
under discussion upon the rights of the parties? 

“The fact now alleged would have furnished in 
the chancery suit but another ground or reason upon 
which to base the claim of the city, that Klein had 
no right to sell the property under his writ. In 
other words, it would have been additional proof 
of the cause of action set forth in that suit. The 
city would have had the right to set that fact up in 
its bill and to have proved it on the trial, and, if 
proved, it would have been foundation for a judg¬ 
ment enjoining the sale of the property; but the 
fact would have been nothing more than evidence 
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of the right of the city to obtain the injunction asked 
for in the chancery suit, and we think it was the 
duty of the city to set up in that suit and to prove 
any and all grounds that it had to support the 
allegation that Klein had no right to seize or sell 
the property. 

“The threatened sale might have been illegal for 
a number of reasons, based upon widely divergent 
facts, but whatever those reasons were, the facts upon 
which they rested were open to the proof in the 
chancery action, and if the city desired the benefit 
of them, they should have been alleged and proved. 
It would seem to be quite clear that the plaintiff 
could not be permitted to prove each independent 
fact in a separate suit. Suppose the city had only 
set up the fact of the registry of the judgment as a 
ground for enjoining the sale, and after a trial on 
that issue, it had been beaten and judgment had 
gone against it, could the city after that have com¬ 
menced another suit for the same purpose, and set 
up as a ground for the alleged illegality of the sale 
the assignment of the judgment by Klein? In such 
second action would not the judgment in the prior 
action conclude the city? If not, then on being 
beaten on a trial of that issue the city could com- 
. mence still another action based on that allegation 
that the judgment had been paid. Thus, as many 
different actions as the city might allege grounds 
for claiming the sale would be illegal could be main¬ 
tained seriatim, and no one judgment would con¬ 
clude the city except as to the particular ground 
upon which the city proceeded in each particular 
case. And yet all these different grounds would 
simply form evidence upon which the original cause 
of action was based, namely, the alleged illegality of 
the apprehended sale. They would form simply 
separate facts upon which the cause of action might 
rest. There is no difference in the nature of the 
ground now urged in this case from the other 
grounds actually set up in the chancery suit. 

“It is true that in the chancery suit the thing de¬ 
manded was an injunction restraining Klein from 
selling the property, while in this suit it is a decree 
declaring the sale effected by Klein absolutely null 
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and void. But the two demands, though different in 
terms, are in substance the same, and are founded 
upon the same cause of action, viz., the total ille¬ 
gality of the same, whether threatened or accom¬ 
plished. The demand in the later action is sim¬ 
ply altered to conform to the fact that there had 
been a sale of the property, while the demand in 
the former suit was based upon the fact that there 
had not been a sale, and the relief demanded was an 
injunction to prevent such sale. In substance and 
effect the thing demanded is the same in both cases. 

"It is contended, however, that the ground now 
urged for the illegality of the sale, namely, a long 
prior dedication of the property to public use, is 
of a totally different nature from the grounds which 
were set up in the chancery suit; that the city there 
appeared in a different capacity from that in which 
it now appears, and that it was therefore unnecessary 
to allege or prove this ground in that suit, and that a 
judgment in the former suit in favor of the right of 
Klein to sell this property does not conclude the 
city from proving that he had no such right by rea¬ 
son of the character of the property sold. Although 
the city has been more than fifteen years in dis¬ 
covering this defense, yet, nevertheless, it is now 
argued that a judgment against the city in the 
chancery suit being a judgment against it in a dif¬ 
ferent capacity from that in which it appears in this 
action as a trustee for the public, the rule applies in 
such a case as it sometimes does in the case of a 
judgment against A B, in relation to property held 
^ by him as executor or as trustee which would" be no 

evidence for or against A B in his individual and 
personal capacity (citing authorities). 

“We think there is no double capacitv in this 
case, and that the city appears in the same character 
and capacity in both these suits and that in this suit 
it is bound by the judgment in the chancery suit.” 
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Court Below Denied Full Faith and Credit 
to the Ohio Judgments. 

The facts so show, as we believe we have demonstrated. A 
few authorities are now cited to sustain our proposition. 

Slack vs. Perrine, 9 App. D. C., 128, 153. 

Thompson vs. Thompson, 35 App. D. C., 14, 17. 

Constitution, art. 4, sec. 1. 

R. S. U. S., sec. 905. 

The proceedings below in this case whereby the award 
was set aside are a mere collateral attack on the Ohio judg¬ 
ments. Those judgments cannot be set aside for fraud in 
procuring the award. 

The Ohio courts held the award valid, but the court below 
presumably set aside the award on what was merely an in¬ 
direct and collateral attack on the Ohio judgments, as every 
ground of attack on the award was available in Ohio. The 
trial court in Ohio erred in holding that the award could 
only be attacked for matters making it void. We think we 
have clearly shown that there was error in that holding, but 
error constitutes no ground for collateral attack on a judg¬ 
ment. 

Railroad Company vs. Gorman, 7 App. D. C., 91, holding 
that although there may have been error in determining that 
a decedent was domiciled in another State by a local tribu¬ 
nal there, the judgment, if valid and binding on its face, 
cannot be successfully attacked for fraud in a collateral pro¬ 
ceeding. 

Even if the Ohio court had no jurisdiction to pass upon 
the question whether the award was voidable, its judgment 
and decree sustaining the award cannot be collaterally at¬ 
tacked. 









Heine vs. Morse, 218 U. S., 493, holding that even 
if the bill seeking a sale of infant’s property for reinvestment 
does not clearly state a case within the authority of the court, 
the decree of sale, appointment of a trustee and execution of 
his bond are not mere nullities subject to collateral attack. 

For the distinction between void and voidable and the 
grounds for refusal to allow collateral attacks on judgments, 
see forceful decisions in condemnation cases in this court. 
Briscoe vs. Matfarland, 32 App. D. C., 167. 

In Ohio the plaintiff offered evidence to show the award 
was voidable, and that the court did not consider it was only 
an error. 

McGinnis, J. (R., 123): 

“Now, there was a great deal of the evidence that 
went into this record that has a tendency only to 
show that the award is voidable and that part of the 
evidence, without stopping to specify, I have not con¬ 
sidered. Of course, I read it, couldn’t help it and 
looked at it and concluded that that part of it don’t 
apply here, but I have considered, I think, all of the 
evidence offered that has any tendency to show that 
the award is void.” 

The theory of this appeal is that on the law of the case 
appearing on the face of the record and without reference 
to any evidence the decree below was erroneous. 

For this reason no digest of testimony appears. 

It follows that the auditor’s report is irrelevant on this 
appeal, for which reason appellant did not include it in his 
record. 

We have not deemed it necessary to file a separate brief 
on behalf of appellant Pauline Campbell. We deem it suf¬ 
ficient to say that the amended bill by which she is impleaded 
requires an answer under oath, which was filed and by which 
every allegation of the bill is fully met and denied, and that 
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the proceeding against her did not go to decree. This answer 
is evidence, and completely defeats plaintiff’s attempted con¬ 
tentions (Vigel vs. Hopp, 104 U. S., 441). 

In conclusion we respectfully submit that the decree be¬ 
low was erroneous and should be reversed. 

JOHN RIDOUT, 

E. H. THOMAS, 

Attorneys for Appellants. 
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APPENDIX. 


Misquotation of Judge McGinnis* Opinion. 

While the matter is of little or no importance in view 
of the points of law involved in this case, counsel for plain¬ 
tiff below referred with reiteration to the opinion of Judge 
McGinnis to the effect that he said: “expressly that if the 
proceeding was one in which the award was attacked in 
equity he would set aside the award (R., 121, answer, 

middle of page). , 

The plaintiff repeats this in his application for a re¬ 
hearing before the Supreme Court of Ohio (p. 3, bottom): 
“The court found a faxt, which court declared rendered the 
award avoidable, and for which he would like to set it aside. 

But Judge McGinnis did not say this. While his opinion 
was verbal, and was taken down voluntarily in an entirely 
irregular manner, and at some points is not as plain in its 
diction as it would have been had it been written out, on 
this point he says: “Now if Fred Campbell understood that 
the parties were to meet again and state the back rent ac¬ 
counts,* and “if he decided the matter without giving them 
that opportunity,” then that was a fraud. However this 
question of rents was determined, they did determine it, 
“and we cannot say” while “it might be an extremely 
potent factor in a direct attack,” &c. Then follows his 
statement that these doubts being considered he would like 
to set the award aside for that one thing, &c. (R., 130, bot¬ 
tom; 131, top). 

It is only necessary here to remark again that it the 
court was wrong on its law here in the statement that he had 
no jurisdiction of defendant, that was ground for error, of 
which plaintiff should have properly availed himself. Plain- 
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tiff says this himself in his application for a rehearing (p. 
12, top) : 

“The court also states his refusal to consider any 
of the testimony of which there was a great deal, 
which only tended to show the award avoidable (R., 
57). This court has held in Beymer vs. Clark, 20 
O. S., 221, that we have a right to do this.” 

But plaintiff fails to add that the Circuit Court of Ap¬ 
peals held that this question was improperly raised by plain¬ 
tiff (R., 135, top). 

The Arbitrator’s Methods of Valuation. 

Another point of which a great deal was made below and 
which will probably he heard of again before this court, was 
the alleged irregularity of the valuation of the property by 
the arbitrators. That has no place in this brief, but it is 
deemed advisable to call the court’s attention to the fact that 
the matter is wholly disposed of by paragraph 11 of the 
submission: 

“11. The arbitrators shall adopt their own method 
of determining the value of the property involved” 
♦ * * (R., 26). 

The Ad Interim Accounts. 

The court should not be misled by statements made before 
the Supreme Court of Ohio, however unimportant, as to the 
income of this property. Plaintiff in error there chose to 
grossly magnify that income and also the small net balance 
left in the hands of the arbitrators after they had collected 
the rents and paid the charges during the arbitration. He 
asserted at page 23 of his original brief that the rents 
amounted to “from $10,000 to $11,000” a year; at page 24 
that certain debt reductions added to the net income “$5,000 
annually”; and that there was to be an adjourned meeting 









to state this rent account, presumably the back rent. If 
plaintiff was addressing himself to the gross rents it amounted 
to nothing, as the charges might have eaten it all up. There 
was nothing in the submission requiring or even authorizing 
any statement of the back rents. Although plaintiff made a 
claim to such an accounting (par. 12, R., 28), the matter 
was entirely within the discretion of the arbitrators. The 
senior arbitrator is quoted by plaintiff below in an affidavit, 
brought into this record by appellee here, that there was to 
be no further hearing to state any rent accounts; and both 
arbitrators deny the assertion in their answers when they 
say the case was “officially closed” upon adjournment (R., 
54, par. 38, and 60, par. 28). 

As to the ad interim accounts, the entire net amount left 
in bank after charges against the property were paid was 
turned over to plaintiff. So unless they are charged with 
fraud plaintiff received everything. And the arbitrators say 
in the award that said rent money and accounts were “con¬ 
sidered and adjudged” in the total amount due J. W. Camp¬ 
bell (R., 24, par. 10). And the testimony of the junior 
arbitrator is quoted to the effect that the arbitrators <l ‘con¬ 
strued that including them in the award’ to mean that we 
should deal with the balance” (R., 217). This is the view 
any practical man would take; and even if the arbitrators 
committed an error of judgment in doing so it would have 
no effect in vitiating their award, as has elsewhere, we think, 

been fullv demonstrated. 

«/ 






Chronology of Ohio Judgment. 

Page. 1909. 

64. Feb. 16. Petition of J. W. C. against C. M. C. on 

note for $1,000 with 7 per cent interest 
from Dec. 15, 1898, and note for $5,000 
with 6 per cent interest from July 13, 
1901. 

66. “ Answer of G. D. Dugan for defendant by 

virtue of warrant of attorney appearing 
for defendant confessing judgment for 
$9,669. 

66. “ Judgment that plaintiff recover from de¬ 

fendant, etc. 

66. March 24. Motion of defendant to suspend judgment 

entered on Feb. 16, 1909; sets up that 
defendant has good defenses and that 
differences between the parties had been 
settled bv arbitration and award. 

67. “ Sendee of motion acknowledged by attor¬ 

ney for plaintiff. 

67. “ Notice that motion will be called for hear¬ 

ing March 29, 1909. 

67. March 29. Motion continued until April 1, 1909. 

68. April 1. Judgment suspended and set aside with¬ 

out prejudice to any lien of plaintiff 
theretofore acquired. Defendant granted 
leave to file his answer instanter. 

68. “ Answer of defendant filed ; sets up arbitra¬ 

tion and award. 

70. April 17. Plaintiff is given leave to amend his peti¬ 
tion hv May 8, 1909. 

70. May 8. Plaintiff’s amendment to petition filed; 

sets up five additional causes of action. 

73. June 7. Leave granted defendant to plead by June 

26, 1909. 

73. June 9. Leave to defendant to plead is set aside 

because attorney had no authority to ask 
for it. 

73. June 14. Plaintiff excepts to setting aside leave to 

plead as shown by the order of June 9, 
1909. 
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Sept. 10. Leave granted plaintiff to reply by Sep¬ 
tember 18, 1909. 

Sept. 13. Harry G. Kimball appointed commissioner 
to take depositions for plaintiff. 

Sept. 18. Reply of plaintiff to defendant— 

First. Denies that award was in pur¬ 
suance of the terms of the submis¬ 
sion, etc. 

Second. Fraud and pending arbitra¬ 
tion defendant transferred property 
for the purpose of hindering and de¬ 
laying his creditors to W. A. Camp¬ 
bell. 

Nov. 1. E. A. McLachlen appointed Commissioner 
to take deposition of Wm. Henry White. 

Dec. 11. Demurrer (lost from the files). 

Dec. 24. Commission to issue to E. W. Blair of Jop¬ 
lin, Mo., to take testimony on behalf of 
plaintiff. 

1910. 

May 23. Demurrer of defendant to reply of plain¬ 
tiff; overruled as to first reply to each 
answer and sustained as to the second 
reply to each answer; both parties except. 

Dec. 2. Motion on behalf of plaintiff to withdraw 
certain papers. 

“ Court grants plaintiff’s motion to with¬ 
draw deposition of Fred S. Campbell for 
use in the trial of the case in Washing¬ 
ton, D. C., etc. 

Dec. 30. Opinion of Judge McGinnis, Court of Com¬ 
mon Pleas for Guernsey County. 


122. Dec. 


Nov. 

Dec. 

Dec. 


1911. 


Jan. 


6. Motion of plaintiff for leave to amend peti¬ 
tion by adding thereto other causes of 
action to conform to the evidence taken, 
“so as to bring the whole issue as to the 
award before the court and thereby at¬ 
tack said award directly by alleging facts 
which have already been proven, which 
make the same voidable, so as to include 
evidence admitted under the issue as 
pleaded.” 





76. Jan. 21. Entry reciting that cause was heard before 

the court without a jury on Dec. 30, 
1910; that the court rendered an oral 
Opinion upon said issues joined, in favor 
of the defendant and upon oral applica¬ 
tion by the plaintiff, granted leave to file 
a motion to amend his petition; the court 
suspended further action until Jan. 6; 
that on said day the plaintiff made 
application for leave to amend his peti¬ 
tion and the cause was continued until 
Jan. 16, 1911, when it was heard. On 
Jan. 21 the court overruled the motion of 
the plaintiff who excepted and found the 
issues joined herein made by the answer 
of the defendant and the reply of the 
plaintiff thereto, in favor of the defend¬ 
ant and against the plaintiff; “that notes 
sued on in this action were cancelled and 
annulled by the award set up in the an¬ 
swer of the defendant herein; that the 
said award is not void and is a bar to the 
notes sued on herein, and to this action 
and that plaintiff ought not to recover 
on said notes or either of them, and the 
court hereby hereby orders and decrees” 
that the judgment rendered in favor of 
plaintiff be set aside and reversed. There¬ 
upon plaintiff filed a motion for a new 
trial which was overruled and plaintiff 
excepted. The court fixed the bond of 
plaintiff at $500. 

87. Jan. 21. Entry nunc pro tunc overruled and motion 

for plaintiff for leave to amend petition 
for reason the court has no jurisdiction 
of person of defendant or to permit peti¬ 
tion on which judgment was entered to 
be amended. 

77. Jan. 21. Motion for a new trial. 

78. Feb. 11. Appeal bond of plaintiff on appeal from 

the court of Common Pleas for the county 
of Guernsey, Ohio, to the Circuit Court of 
said county. 
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March 2. Bill of exceptions filed in Common Pleas 
Court in Guernsey County, Ohio. 

79. March 13. Bill of exceptions transferred by clerk to 

trial judge. 

March 15. Bill of exceptions corrected and allowed by 
trial judge and returned to clerk. 


Pages 83 to 88, transcript of docket journal entries of Cir¬ 
cuit Court, Revised Statutes, sections 6716 and 6718. 

1912. 

Nov. 11. Circuit Court, Guernsey County, Ohio. 

Petition in error filed May 16, 1910; 
summons, etc. 

91. Nov. 14. Judgment of Circuit Court that proceed¬ 
ings of Court of Common Pleas be 
affirmed. Mandate. 

132. “ Opinion of Metcalf, Judge of Guernsey Cir¬ 

cuit Court. 

Plaintiff’s Objections in This Jurisdiction and the 
Sworn Answers Thereto Respecting the Arbitration 
and Award. 

Paragraph 36 (a)—Amendment to Supplemental and 
Amended Bill (page 41): 

“The requirement in said award that complainant 
take the whole title to certain real estate, one-half of 
which he already owned, in payment of the debt 
found by the award to be due him bv defendant 
Charles M. Campbell is without authority under the 
submission” (Award, par. 4, R., 21). 

answer of Charles M. Campbell (page 46): 

“He denies that the award that the plaintiff should 
take the whole title to certain real estate in payment 
of defendant’s debts was without authority under the 
submission and says that such direction was not only 
in accord with the spirit of the agreement considered 
as a whole but is expressly authorized by the lan¬ 
guage of sec. 10 of the agreement.” 

14j 
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Answer of Fred S. Campbell (page 52): 

“The requirement that complainant take the 
whole title to certain real estate is expressly au¬ 
thorized by paragraph 10 of the contract of submis¬ 
sion and even without the explicit language of that 
paragraph, the arbitrators * * * were au¬ 

thorized to provide for the settlement of the balance 
found to be due in any manner whereby substantial 
justice would be done to the parties, * * * hav¬ 
ing regard to substance and not to form. ,, * * * 

Answer of William A. Campbell (page 37): Same. 

Paragraph 36 (6)—Amendment to Supplemental and 
Amended Bill (page 41): 

“The requirement (paragraph 4 of the award; R., 
21) that the complainant ‘accept said property sub¬ 
ject to all existing incumbrances’ is in effect a re¬ 
quirement that complainant become solely respon¬ 
sible for the payment of said incumbrances which are 
partnership debts, and this is without authority under 
the submission.” 

Answer of Charles M. Campbell (page 46): 

“He says that the requirement * * * is fully 

justified by the terms of the agreement and clearly 
within the power conferred by the submission.” 

Answer of Fred S. Campbell (52): 

“The requirements of paragraph four of the award 
was made after full consideration of all the equities 
of the parties, is fully authorized by the agreement 
and in the deliberate and painstaking investigation 
by the arbitrators was found by them to be an abso¬ 
lutely fair adjustment of the differences of the 
parties.” 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 
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Paragraph 36 (c)—Amendment to Supplemental and 
Amended Bill (page 41): 

“The award is vague, indefinite, and uncertain in 
this: Paragraph 2 finds that defendant Charles M. 
Campbell’s ‘equity’ in the jointly owned real estate 
involved ‘is of greater value than’, $47,725.33; para¬ 
graph 3, says: 

“ 3. We award that forty-seven thousand seven 
hundred and twenty-five dollars and thirty-three 
cents ($47,725.33), the amount found to be due 
from Charles M. Campbell to James W. Campbell 
shall be liquidated and paid by the conveyance to 

James W. Campbell, in fee, &c.’ * * * 

“The award nowhere says a sufficient amount tor 
what, nor what is a sufficient amount for anything, 
nor that the equity of Charles M. Campbell in the real 
estate directed to be conveyed shall equal the debt as 
found. There is no appraisement of the whole, nor 
of any part of the property, nor are the amounts .of 
the incumbrances found and there are no other find¬ 
ings given from which any computation may be made 
as to the value of said real estate, the equities therein, 
nor the interest of Charles M. Campbell in said equi¬ 
ties, nor from which any comparison may be made 
between such values and the amount of the debt so 
found to be due complainant.” 

Answer of Charles M. Campbell (page 46): 

He denies that the award is in any respect either 
vague, indefinite, or uncertain and says that para¬ 
graphs 2 and 3 of the award read in connection with 
the remainder thereof and with the agreement of sub- 
mission is perfecaly intelligible to any one who sin¬ 
cerely desires to understand it. 

Answer of Fred S. Campbell (page 52). 

“Sub-paragraph C is an excellent illustration of 
the character of the criticisms of the award. The 
central thought was to ascertain what the debtor party 
owed to the creditor party and to provide a fair and 
equitable payment thereof. Read in the light of this 
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statement, there can be no difficulty in understand¬ 
ing paragraphs two and three of the award/’ 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 

Paragraph 36 (d)—Amendment to supplemental and 
amended bill (page 31): 

‘‘There is no finding of the value of the partnership 
property as required by the submission, or of the 
value of the equity, nor of the interest or equity of 
either of the copartners/’ 

Answer of Charles M. Campbell (page 46): 

“Under the terms of said agreement and especially 
under the language of paragraph 11 of the said 
agreement (R., 26), all necessary findings of values 
appear in the award.” * * * 

Answer of Fred S. Campbell (page 52): 

“Paragraph 11 of the agreement fully authorizes 
the arbitrators to adopt their own method of pro¬ 
cedure in all respects. They fully considered every 
item and element involved and as fully stated the re¬ 
sults of their deliberations as is necessary to enable 
an ordinary intelligent person to understand the re¬ 
sults reached. They were under no obligation to set 
forth step by step ail of their deliberations.” * * * 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 

Paragraph 36 (e)—Amendment to supplemental and 
amended bill (page 41): 

“The award is irreconcilably inconsistent in that 
paragraph 4 (R., 21), directs the conveyance to com¬ 
plainant of the specific real estate therein mentioned, 
‘subject to all existing incumbrances, as full and com¬ 
plete satisfaction of all indebtedness due him from 
C. M. C. as of the date of this award*/ while para- 











graph 9 awards to complainant in addition thereto 
$6,834.00 of jointly owned promissory notes therein 
described. Paragraph 2 finds that Charles M. Camp¬ 
bell’s equity in the real estate alone ‘is of greater 
value than forty-seven thousand seven hundred 
twentv-five dollars and thirty-three cents’ the amount 
found due complainant from Charles M. Campbell.” 

Answer of Charles M. Campbell (page 46): 

He denies that there is any inconsistency between 
paragraphs 4 and 9 of the award and says that read 
together they show a careful desire and intention on 
the part of the arbitrators to award to complainant 
the fullest measure of his rights. 

i 

Answer of Fred S. Campbell (page 52): 

‘‘There is no inconsistency in reality in paragraph 
4 of the award; indeed there is no apparent incon¬ 
sistency because it clearly appears that the expres¬ 
sion in reference to the real estate is to be read in 
harmony with further statements that while the real 
property awarded was to the extent thereof full and 
complete satisfaction the arbitrators had added to it 
personal property of the value stated in paragraph 
9. Indeed it would seem that complainant is sug¬ 
gesting that too much has been given him.” 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 

Paragraph 36 (/)—Amendment to supplemental and 
amended bill (page 42): 

“The attempted division of the partnership prop¬ 
erty was without authority under the submission.” 

Answer of Charles M. Campbell (page 46): 

He denies that the division of partnership prop¬ 
erty was without authority under the submission and 
says that the very purpose apparent on the face of 
the papers required such a division. 










Answer of Fred S. Campbell (page 53): What has al¬ 
ready been said fully answer section (/). 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 

Paragraph 36 ( g )—Amendment to supplemental and 
amended bill (page 42) : 

“The award of real estate of Charles M. Campbell 
under paragraph 5 (R., 23) was without authority 
under the submission and is an unreasonable, un¬ 
justifiable and invalid attempt to give a part of the 
copartnership property to Charles M. Campbell with¬ 
out any consideration therefor whatsoever.” 

Answer of Charles M. Campbell (page 46): 

He denies that the award under paragraph 5 of 
the award was without authority and says that it is 
not only authorized by general language of the agree¬ 
ment, but is specifically referred to in paragraph 15 
of the defendant’s claims as submitted by him to 
the arbitrators. 

Answer of Fred S. Campbell (page 53): 

“The award in paragraph 5 is a direct response to 
and an indication of claims submitted by Chas. M. 
Campbell specially in paragraph 15 of his claims.” 

Answer of William A. Campbell.(page 58) : Same as that 
of Fred S. Campbell. 

Paragraph 36 ( h )—Amendment to supplemental and 
amended bill (page 42): 

“The further attempted division of the copartner¬ 
ship (award, R., 23; McG., R., 125) property by 
paragraph 6 of the award was without authority 
under the submission and neither said arbitrators 
nor defendant Charles M. Campbell have ever turned 
over, or offered to turn over to complainant the certifi- 







cate of said trustees representing the interest in said 
real estate so attempted to be awarded.” 

Answer of Charles M. Campbell (page 46): 

lie denies that the division of copartnership 
property by paragraph 6 of the award was without 
authority and says that it was an essential part of 
the arbitration, and he says that the only reason the 
certificate referred to has not been physically de¬ 
livered to plaintill is that he has persistently refused 
to receive it. 

Answer of Fred S. Campbell (page 53) : 

“No better answer to this section could be given 
than is found in the language of paragraph 6 of the 
award. The only reason why the certificate referred 
to in said section ‘IF has not been physically de¬ 
livered to complainant is that he has refused to re¬ 
ceive it.” 

Answer of William A. Campbell (page 58): Same as that 
of Fred S. Campbell. 

Paragraph 36 ( i )—Amendment to Supplemental and 
Amended Bill (page 42): 

The said award is incomplete in that no account 
was taken and no disposition whatsoever made of 
sub-lot 60, lot 2 in block 34 * * * known as 

Columbia Heights and the improvements thereon 
know n as 1331 Harvard street, 'northwest, which said 
real estate w*as jointly owned by the complainant and 
the defendant Charles M. Campbell as alleged in the 
original bill and admitted in the answer of the de¬ 
fendant Charles M. Campbell thereto, which said 
pleadings admit that the whole of said lot 2 was so 
owned, and the submission required this property to 
be deeded to the arbitrators, which complainant al¬ 
leges was not done. Complainant says that defendant 
Charles M. Campbell on, to wit, June 26, 1905, sold 
and conveyed sub-lot 60, lot 2, to William A. Heil- 
prin; that no accounting was ever made to complain- 




ant therefor, that the arbitrators had knowledge of 
this, and the awarding of the remainder of said lot 
2 to defendant Charles M. Campbell by said arbitra¬ 
tors was for the purpose of covering up said sale and 
conveyance and failure to account, and for such pur¬ 
poses only” (considered by McGinnis, J., R., 123, 
124). 

Answer of C. M. Campbell (page 46): 

He denies the averment of paragraph i and says 
that the whole subject-matter of the lot therein re¬ 
ferred to was considered by the arbitrators.” * * * 

Answer of Fred S. Campbell: 

“In the elaborate, voluminous and persistent dis¬ 
cussion by both parties to the award before the arbi¬ 
trators sub-lot 60 in block 34 in Columbia Heights 
was fully considered and in the award full effects and 
recognition was given to the respective contentions 
of the parties in connection therewith. The sale and 
conveyance to William A. Heilprin was fully dis¬ 
cussed by both parties and taken into account in the 
final adjudication.” 

Answer of William A. Campbell: Same as that of Fred S. 
Campbell. 

Paragraph 36 (;)—Amendment to Supplemental and 
Amended Bill (page 42): 

“The property attempted to be awarded to com¬ 
plainant under paragraph 4, sub-paragraph E, known 
as the Gilbert warehouse, is not only incumbered by 
a trust, but one Gilbert claims that the equity therein 
is owned jointly by him and defendant Charles M. 
Campbell under an agreement made between them at 
the time of such purchase, and no account was taken 
of this agreement by said arbitrators and no finding 
was made in relation thereto.” 

Answer of C. M. C. (page 47): 

He denies the averments of paragraph j and says 
that one Gilbert referred to therein has no ciaim what- 
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ever on said real estate referred to in said paragraph 
because all that ever happened to even suggest such a 
claim was a verbal statement by plaintiff to said Gil¬ 
bert, the then owner, that if he would not oppose a 
foreclosure, and when the property was finally sold 
a profit was made from it he, the plaintiff, would give 
said Gilbert something out of it, and he says that the 
property has not been sold and no lien thereon has 
been or could be created by any such mere verbal 
promise. 

Answer of Fred S. Campbell (page 53): 

“There was not a scintilla of evidence before the 
arbitrators that one Gilbert owned or claimed to own 
an interest in the property commonly known as the 
Gilbert warehouse; neither party at the official hear¬ 
ing mentioned or argued this contention and the first 
information this defendant ever had that such a con¬ 
tention existed, was several months after the publica¬ 
tion of the award.” * * * 

Answer of William A. Campbell: 

“Defendant says that the first information that he 
had to the effect that one Gilbert claimed an inter¬ 
est in the equity of the Gilbert warehouse so-called, 
was a statement made to him by Fred S. Campbell 
several months after the publication of the award to 
the effect that plaintiff had made such a contention. 
Defendant says that if such a claim exists, no evi¬ 
dence was introduced before the arbitrators on the 
subject.” * * * 

Paragraph 37—Amendment to Supplemental and 
Amended Bill (page 42): 

“Complainant further says that the said aw T ard is 
void in law and in equity by reason of the miscon¬ 
duct of said arbitrators in conducting said arbitra¬ 
tion and in making their findings and awards” for 
various reasons. 
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Answer of Charles M. Campbell (page 47): 

‘‘He denies that the said award is void or even sub¬ 
ject for criticism by reason of any misconduct of the 
arbitrators in conducting said arbitration and he says 
that no such misconduct on their part of any char¬ 
acter ever occurred, but as will be hereinafter set forth 
the plaintiff was guilty of the grossest and most in¬ 
defensible attempts to privately influence the arbi¬ 
trators in their action but was wholly unsuccessful.” 
* * * 

Answer of Fred S. Campbell (page 53): 

“This defendant denies that the said award is void 
by reason of any misconduct of the arbitrators in con¬ 
ducting the arbitration and in making their finding 
and award.” (See facts stated as of page 54 at and 
of this appendix.) 

Answer of William A. Campbell (page 59): Same as that 
of Fred S. Campbell. 

Paragraph 37 (a)—Amendment to Supplemental and 
Amended Bill (page 43): 

“In making the award the arbitrators considered 
defendant Charles M. Campbell’s financial standing, 
his statements to them that he had no property ex¬ 
cept that named in the arbitration proceedings and 
had no means with which to pay complainant ex¬ 
cept out of the property conveyed to the arbitrators; 
that the arbitrators were influenced by these state¬ 
ments and made no real finding as to the mutual 
claims of complainant and defendant Charles M. 
Campbell, nor of the indebtedness due complainant 
by him. and were thereby induced to and did com¬ 
promise the whole matter upon the basis of what they 
believed he could pay.” * * * 


Answer of Charles M. Campbell (page 47) : 

“He denies that in making the award the arbitra¬ 
tors gave any consideration to this defendant’s finan¬ 
cial ability or that they were in anywise influenced 



115 


by such statements and he says that no such state¬ 
ments were made by him. He denies that no real 
finding as to the mutual claims of the parties was 
made or that the award was in any sense a mere com¬ 
promise of the whole matter or that the arbitrators in 
any way arbitrarily and without any just cause cut 
down the debt of the defendant.” * * * 

Answer of Fred S. Campbell: 

“He absolutely denies every averment of section A 
and says that the arbitrators made the award abso¬ 
lutely without considering the finanical standing of 
either party. They had accepted their office recog¬ 
nizing their duty to act without fear, favor or affec¬ 
tion and they did so with the honest purpose and the 
anxious desire to end forever this unseemly strife.” 

Answer of William A. Campbell (page 59): Same as that 
of Fred S. Campbell. 

Paragraph 37 (b )—Amendment to Supplemental and 
Amended Bill (page 43) * 

“Complainant always believed the said arbitrators 
were friendly to him as well as to the defendant 
Charles M. Campbell until after the making of said 
award when he learned from their conduct toward 
him that they were both exceedingly hostile toward 
him, and this attitude has since continued. The arbi¬ 
trators have refused to give any information as to the 
methods of arriving at any of the findings made by 
them and have been reluctant and hostile witnesses 
when he has taken their depositions as to these mat¬ 
ters.” 

Answer of Charles M. Campbell (page 47) : 

“He denies that the arbitrators were in anywise 
unfriendly to the plaintiff. He says that the plaintiff 
readily acquiesced in the selection of his brother and 
his nephew the latter being his attorney, and that the 
said arbitrators gave the said plaintiff the utmost lati¬ 
tude in the presentation of his claims. That the said 
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plaintiff after his cause had been submitted persist¬ 
ently communicated with the arbitrators submitting 
his views in direct violation of the terms of the agree¬ 
ment of submission.” * * * 

Answer of Fred S. Campbell (page 53): 

“The arbitrators were not only friendly but affec¬ 
tionately interested in both the parties to the award. 
They were not hostile to the plaintiff. They gave 
him every opportunity of which he fully availed him¬ 
self, to be heard in open sessions of the arbitrators. 
In addition to this, the plaintiff and his son stayed 
during the whole period of the hearing at the National 
Hotel in Washington, D. C., where the arbitrators 
were staying; that the plaintiff’s room joined that of 
the arbitrators; that he ate at the same table with 
them; that the said plaintiff and his son and the two 
arbitrators spent practically every night together while 
the arbitrators made but two or possibly three social 
calls at the home of Chas. M. Campbell which was 
expressly permitted under Exhibit B of the award 
This defendant has in no sense been reluctant or a 
hostile witness when called by the plaintiff. He says 
that on one occasion in January, 1910, this defend¬ 
ant being casually in Cambridge, Ohio, the oppor¬ 
tunity was seized upon by the plaintiff who insisted 
on taking this defendant’s deposition in a case pend¬ 
ing in Ohio, brought and continued by plaintiff, in 
entire defiance and disregard of the award in the arbi¬ 
tration and thereupon the plaintiff insisted upon ask¬ 
ing this defendant incompetent and irrelevant ques¬ 
tions and endeavoring to force him from memory 
only and without the aid of any books, papers or 
memoranda whatsoever to answer minute questions 
as to the details of the arbitrators’ proceedings. This 
defendant’s deposition is on file in the Common Pleas 
Court of Guernsey County, Ohio, and if the case ever 
reaches the stage of taking testimony, the defendant 
is quite willing that his real attitude to the plaintiff 
should be tested by the production of that deposition.” 

<A /v^ Cx fa' 







Same as that of Fred S. Campbell except that in¬ 
stead of taking his deposition in Cambridge, “the 
plaintiff insisted on taking this defendant’s deposition 
at Joplin, Jasper County, Mo.” 

Paragraph 37 ( c )—Amendment to supplemental and 
amended bill (page 43): 

“The said arbitrators listened to the statement of 
defendant Charles M. Campbell as to the value of the 
real estate in the absence of complainant and did not 
afford complainant any opportunity whatsoever to 
furnish any evidence as to the value thereof, nor as to 
the amount of the incumbrances upon said real estate; 
that only one of said arbitrators Fred S. Campbell, 
made any investigation whatsoever as to said values, 
and he did so in the absence of complainant and 
without any opportunity of complainant to be heard 
or to present any evidence and at the time he was 
making such investigation he was at the home of 
defendant Charles M. Campbell and was there enter¬ 
tained, by reason of all of which he was improperly 
influenced in arriving at his conclusions and the other 
of said arbitrators, William A. Campbell never had 
any evidence of any sort whatsoever as to said values, 
but relied entirely upon the opinion thereafter ex¬ 
pressed by Fred S* Campbell at Joplin, Missouri, after 
which no meeting was held by said arbitrators before 
said finding and award.” 

Answer of Charles M. Campbell (page 48): 

“He denies that the arbitrators considered only this 
defendant’s statement as to the value of the real estate 
and says that he and plaintiff joined in an estimate of 
the vaiue of the real estate and the views of the plain¬ 
tiff were as fully heard and considered as those of the 
defendant. He denies that Fred S. Campbell alone 
made an investigation as to such value and says that 
the investigation was fully participated in by both 
plaintiff and defendant. He emphatically denies 
that said Fred S. Campbell was entertained by de¬ 
fendant.” * * * 




Answer of Fred S. Campbell (page 54): 

“He denies the averment of section C. He says 
the parties joined in an estimate of the value of the 
property; that the arbitrators acted impartially; that 
they were not in anywise influenced by anything said 
to them by either of the parties except what was said 
to them in the open sessions of the board and says 
that the valuation placed upon the property is fair 
and not in anywise subject to any criticisms or com¬ 
plaint by the plaintiff.” 

Answer of William A. Campbell (page 59): Same as that 
of Fred S. Campbell. 

Paragraph 37 (d) —Amendment to supplemental and 
amended bill (page 43): 

“Although all the property awarded to complain¬ 
ant under paragraph 4 (R., 22) of the award pur¬ 
ports to be in payment of the debt due him by de¬ 
fendant Charles M. Campbell on the face of said 
award, the property awarded under sub-paragraph 
lettered H,’ of said paragraph 4 was not given to 
complainant as such payment; but was an attempted 
division of that and another tract of jointly owned 
real estate by attempting to exchange complainant’s 
undivided one-half interest in the other tract for 
defendant Charles M. Campbell’s undivided one-half 
interest in the tract described in said sub-paragraph 
lettered ‘H, 5 and complainant alleges that he did 
not know of this exchange until, to wit, February 
11, 1909, when he learned the same at the taking 
of deposition of Fred S. Campbell, one of said arbi¬ 
trators who then and there admitted the facts set out 
in this sub-paragraph.” 

Answer of Charles M. Campbell (page 48): 

“He denies the averments of subsection d and says 
that under the agreement and the statements of 
claims, especially claim No. 15, made by defendant, 
the arbitrators had full jurisdiction to make the 
award and the report thereof set forth in para¬ 
graph 4.” * * * 







Answer of Fred S. Campbell (page 54) : 

'“He denies the averment of paragraph D and says 
the whole subject-matter referred to in said section 
was fully discussed and made the subject of contro¬ 
versy by both parties before the arbitrators and is 
expressly brought to the attention of the arbitrators 
by the claims of Chas. M. Campbell, especially para¬ 
graph 15 thereof.” 

Answer of William A. Campbell (page 59): Same as that 
of Fred S. Campbell. 

Paragraph 37 (c)—Amendment to supplemental and 
amended bill (page 44): 

“Defendant Charles M. Campbell admitted to said 
arbitrators during said arbitration and filed with 
them a statement showing the value of the whole 
partnership property over and above trusts and other * 
incumbrances was worth not to exceed the value of 
$112,700. * * * Deducting said sums of $20,688 
and $5,800, leaves the total value of said partnership 
property included in said admission and statement 
and attempted to be awarded to complainant to be 
the sum of $86,212 only, one-half of which is 
$43,106 only, which is the said property and all the 
same which the said arbitrators found is ‘of greater 
value than $47, 725.33/ Said arbitrators were bound 
by said admission of defendant Charles M. Camp¬ 
bell and in fixing a value for said real estate greater 
than said sum of $43,106 they exceeded their author¬ 
ity.” * * * 

Answer of Charles M. Campbell (page 48): 

“He denies the averments of subsection e” * * * 

Answer of Fred S. Campbell (page 54): 

“This defendant says that the arbitrators consid¬ 
ered all the statements concerning values made to 
them by both the parties, they gave no exclusive 
weight to the statements of either party and the 
value they fixed upon the property was so fixed as 
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the result, of painstaking, thorough and impartial 
investigation in the premises and he denies that the 
award was in any just sense a mere compromise, 
although such a disposition of the case would have 
been fully justified by the agreement, but the arbi¬ 
trators with the aid of the most persistent and minute 
discussion of the claims on both sides considered 
every one of the multiform contentions of the 
parties, gave full effect to all equities involved and 
made an award which embodies their deliberate, 
honest and conscientious findings/’ 

Answer of William A. Campbell: Same as that of Fred S. 
Campbell. 

Paragraph 38—Amendment to supplemental and amended 
award (page 44): 

“Immediately after learning of the award com¬ 
plainant repudiated it and has ever since continued 
to do so. * * * He has repeatedly had inter¬ 

views with his brother, defendant Charles M. Camp¬ 
bell in an attempt to amicably readjust with him per¬ 
sonally the matters involved in the submission. 
* * * During the time various propositions of 

defendant Charles M. Campbell to complainant for 
a settlement have been considered, each and every of 
which, however, complainant has been compelled to 

reject.” 

Answer of defendant Charles M. Campbell: 

“Defendant admits that the plaintiff finding that 
the aw’ard did not reflect all Ins views immediately 
became dissatisfied and that he refused to carry out 
its terms, a notable example of which is found in his 
filing an amended bill in this case in which he made 
no allusion to said award and ignored it until by the 
plea filed by this defendant the plaintiff was forced 
to admit the existence of the aw’ard and to make this 
unfounded attack upon it.” * * * 

Answer of Fred S. Campbell (page 54): 

“This defendant admits that the plaintiff was dis¬ 
appointed because the arbitrators did not literally 
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reproduce his contentions in their award and that 
he utterly disregarded it, a prominent example of 
which is his persistence in the prosecution of the 
litigation between himself and Chas. M. Campbell, 
both in the District and in Ohio. * * * 

“Further answering this defendant says that the 
official hearing herein by the arbitrators continued 
during the month of January, 1908, at the National 
Hotel, in Washington, that both the parties were 
given the fullest possible opportunity to be heard and 
before the hearing was closed, the parties thereto 
were formally asked if they had introduced all the 
evidence and made all the statements that they de¬ 
sired to make and they both answered that they were 
through whereupon the arbitrators officially closed 
the case, packed up all the evidence consisting of 
some twenty-five or thirty pounds * * * and 

started for home. 

“In this controversy, there were over seventy-five 
notes of various amounts executed between 1892 and 
1898, over thirty-five separate claims, some of which 
originated about twenty years ago, much of the evi¬ 
dence consists of old memoranda and figures undated 
and only after long and tedious research through a 
large volume of letters, were the arbitrators able to 
identify some of these old calculations. The arbitra¬ 
tors found that in many cases, the parties were mis¬ 
taken, that the computations made by the parties were 
in many instances erroneous, that the papers disclosed 
an absolute lack of knowledge of even elementary 
bookkeeping on either side. 

“Further answering this defendant says that each 
and every claim was analyzed, considered, and passed 
upon, that the accounts as now stated are mathematic¬ 
ally correct, having been computed and checked by 
four different persons, among whom are expert ac¬ 
countants * * * and that the two arbitrators 

worked together for thirty days. 

“That during the time between February 1, 1908, 
and Sept. 1, 1908, while the arbitrators were deliberat¬ 
ing upon this controversy, the plaintiff wrote this 
defendant many letters all of which are in defend- 
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ant’s possession suggesting how the award should be 
made and how the arbitrators should proceed. 

“During said deliberation, the plaintiff visited 
Cleveland, Ohio, called on this defendant at his office 
several times and repeatedly endeavored to draw this 
defendant into an argument concerning the merits 
of the case making various suggestions to this defend¬ 
ant as to what should be found by the arbitrators. 

“During said deliberations, this defendant visited 
relatives in Cambridge, Ohio, where the plaintiff lives 
and during said several visits was frequently ap¬ 
proached by the plaintiff who endeavored to discuss 
the case offering to give this defendant letters and 
citations of authority that on one occasion after mak¬ 
ing these eff orts and in spite of this defendant’s re¬ 
peated refusal to discuss the subject, the plaintiff met 
this defendant on his way to take a train for Cleve¬ 
land, accompanied him to the station, talking and 
arguing about the case until the conductor waved 
the signal for the train to move when plaintiff handed 
this defendant a large envelope filled with papers and 
written argument. This defendant fully believes that 
more than fifty times after the close of the hearing, 
the plaintiff was told by this defendant that he ab¬ 
solutely refused to further discuss the case with him. 

‘ Some criticism is now made by the plaintiff as to 
the form of the award wdien the fact is that both 
the arbitrators advised the parties to secure the services 
of some competent attorney to prepare the award, to 
which the defendant Charles M. Campbell assented, 
but the said plaintiff stated that if the arbitrators 
would concede one of his contentions, then he would 
consider the selection of a nephew of both of the 
parties residing at Cambridge, Ohio, to prepare the 
award. * * * 

“Finally this defendant says that if ever a man 
tried to do his honest duty, he has tried to do it in 
this case, and his conscience acquits him of any and 
all the slightest w T rong-doing in the premises. 

“He says that the aw’ard is fair and if respected 
by the parties wfill produce a just termination of a 
controversy which ought not to have arisen and which 
ought now to be terminated.” 
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Answer of William A. Campbell (page 60): 

“(R., 113:) Complainant avers that said finding 
and award is absolutely void at law and in equity 
in the following and in other particulars: 

“(a) Paragraph 6 of said articles of agreement or 
submission directs the conveyance to said arbitrators 
of all the jointly owned real estate involved in this 
cause in this court, directed said arbitrators to manage 
and control said property and required them to— 

‘make an accounting of all matters of receipts and 
expenditures, at the termination of the arbitration, 
and include said accounts in the final award’; 

Conveyance was made by said defendant, Charles M. 
Campbell, to said arbitrators of a large part of the 
jointly owned real estate so involved, and the said 
arbitrators did undertake to manage and control said 
property, but said arbitrators did not make an ac¬ 
counting of all or any matters of receipts and ex¬ 
penditures at the termination of the arbitration or 
at any other time, and did not include said receipts 
and expenditures in any other manner whatsoever 
to complainant or any other person.” 

Statement of William A. Campbell as quoted in the answer 
of J. W. Campbell to rule (R., 216): 

“In regard to the ad interim accounts of rents and 
expenses, it was agreed that Fred S. Campbell was to 
keep said accounts. * * * The affiant agreed to 

the course pursued in keeping these accounts, and in¬ 
cluding the result of them in the award, as strictly 
conforming to complainant’s wishes on the subject.” 

Testimony of Fred S. Campbell as quoted in the same an¬ 
swer (R., 217): 

“In substance the parties agreed that the rents 
should be collected in the same manner as previously, 
except that the agents should account to the arbi¬ 
trators. * * * 

“There was never any question raised or a request 
received from either party as to anything about these 
accounts; and the arbitration agreement provided that * 



we should keep these accounts and include them in 
the award; and we construed ‘including them in the 
award’ to mean that we should deal with the balance; 
that it did not mean we were to make this long state¬ 
ment of account.” 

“(b) Paragraph 4 of said submission limited the 
power of said arbitrators to make a finding and award 
'on all matters of difference between the parties.’ 

* * * Said arbitrators, however, exceeding their 

authority and power thereunder, attempted in said 
alleged finding and award to ‘find and hold’ that com¬ 
plainant and defendant Charles M. Campbell did 
not own jointly an undivided two-thirds interest in 
certain property located at the northeast corner of 
Sixteenth and Erie streets, Washington, I). C., but, 
on the contrary, that complainant owned an un¬ 
divided one-third interest and defendant Charles M. 
Campbell another undivided one-third interest in 
said property. * * * 

“(c) Complainant avers that the real estate de¬ 
scribed in paragraph 5 of the award and therein di¬ 
rected to be conveyed to defendant Charles M. Camp¬ 
bell was part of the real estate owned jointly by com¬ 
plainant and defendant Charles M. Campbell, and 
which was conveyed under authority of the articles 
of agreement or submission to the arbitrators; 

* * * and that defendant Charles M. Campbell 

never claimed to own said described real estate ex¬ 
cept as jointly with complainant. The finding in 
paragraph 1 of said award that defendant Charles M. 
Campl>ell is indebted to complainant in the sum of 
$47,725.33; in paragraph 2 that defendant Charles 
M. Campbell’s equity in the jointly owned property 
is of greater value than that sum; in paragraph 3 
that— 

‘the amount found to be due from Charles M. Camp¬ 
bell to James W. Campbell shall be liquidated and 
paid by the conveyance to James W. Campbell in fee 
to be held and enjoyed by the said James W. Camp¬ 
bell in severalty, of a sufficient amount of the real 
estate owned jointly’; 

• 

and the further award in paragraph 4 thereof that 
the property therein described shall be so conveyed 





to said James W. Campbell, which said last described 
property in part but not all of the said property is 
jointly owned, leaves, as matter of law, the real estate 
not so included in said paragraph 4 as property which 
still is jointly owned by complainant and defendant 
Charles M. Campbell; that said real estate described 
in paragraph 5 and therein awarded to defendant 
Charles M. Campbell is part of the jointly owned 
real estate not included in and directed to' be con¬ 
veyed to complainant by paragraph 4; and that the 
award in said paragraph 5 of said property therein 
described to defendant Charles M. Campbell is not 
authorized, directed, or contemplated bv said articles 
of agreement or submission, is the depriving of com¬ 
plainant of his valuable one-half undivided interest 
in said property without authority of law or due pro¬ 
cess of law and without consideration, and said award 
is therefore void at law and in equity. 

“(d) Complainant further avers that said articles 
of agreement or submission further limited the au¬ 
thority of said arbitrators to equitable and legal 
claims. * * * Complainant was charged with 

$16,000 hy said arbitrators which they found to be 
due from complainant to defendant Charles M. Camp¬ 
bell upon the latter’s claim known by the parties as 
claim on Frankfort chair stock, which said claim 
complainant says was neither legal nor equitable, and 
was therefore not within the terms of said submis¬ 
sion. * * * 

(e) Paragraph 4 of said articles of agreement or 
submission limited the power of said arbitrators to 
make a finding and award 'on all matters of dif¬ 
ference between the parties/ complainant and de¬ 
fendant Charles M. Campbell. Raid arbitrators, how- 
e\er, notwithstanding said limitation, and in viola¬ 
tion thereof and exceeding their power and authority 
thereunder, allowed to defendant Charles M. Camp¬ 
bell and charged as against complainant many thou¬ 
sands of dollars upon an alleged claim of said de¬ 
fendant against complainant known by all of the 
parties as the Steele claim. * * * 

“(/) Complainant avers that said arbitrators failed 
to allow complainant anything whatsoever in relation 
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to his interest in United States letters patent of one 
Frost and one Stewart. * * * 

u {g) Complainant avers that in said settlement 
agreement of September 5-6, 1902, many matters 
therein mentioned and referred to and in correspond¬ 
ence between complainant and defendant Charles M. 
Campbell, all of which matters were considered by 
said arbitrators, were adjusted between complainant 
and defendant Charles M. Campbell, and such matters 
were not matters of difference between them, and 
said arbitrators had no authority or power in rela¬ 
tion thereto.’' * * * 
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And now comes the appellee, James W. Campbell, by his 
attorney, William Henry White, and moves the court to 
grant a re-argument herein and to modify the judgment of 
the court, as expressed in its opinion, in these particulars: 

1. That the decree be sustained; or 

2. That the cause be remanded with directions to dismiss 
the supplemental and amended bills without prejudice to 
the right of appellee (plaintiff) to file within thirty days a 
new and independent suit to vacate the award, and upon 


the filing of such suit within such time and its due prosecu¬ 
tion, that the cause under the original bill, answer and issue 
joined be continued and all subsequent proceedings remain 
in statu quo, until the final determination of the new suit. 

Reserving plaintiff’s rights clearly established by defen¬ 
dant’s written consent to the procedure, discovered in the 
record but to which the court’s attention was not called, un¬ 
der the second of these grounds, I respectfully submit: 

The opinion of the court is based solely upon a pure tech¬ 
nicality; for this Court says that plaintiff could have, in a 
separate suit, done—could do now—exactly what he did do 
by supplemental and amended bill in the original suit. 

The result is necessarily unjust; for the award on the 
merits having been found to be invalid, which awarded but 
$47,725.33, the just claim of plaintiff decided upon its 
merits is more than $100,000 in excess, or $149,746. 

Substantially, plaintiff is deprived of more than $100,000 
of his just claim, in addition to costs, expenditures of time 
and money, and probable loss of valuable rights. 

I appeal, with confidence, to this Court, as one may to 
every court of justice, to do what may be lawfully done to 
avoid this unjust result. 

The heart of the opinion is to be found in these expres¬ 
sions of the court: 

“Where, however, as in the present case, the sub¬ 
mission is followed by an award, and it is agreed that 
upon the return of the award and compliance there¬ 
with by the debtor party the pending suit shall be ter¬ 
minated and dismissed, it is settled law that it operates 
as a discontinuance of the pending litigation.” 

“In the light of the aforegoing authorities, we enter¬ 
tain no doubt that the submission and aw r ard and the 
compliance therewith by defendant operated to dis- 
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continue the present suit. It was error, tneretore, to 
permit plaintiff to file the amended and supplemental 
bill. The original suit was dead, and it was beyond the 
power of the court to resurrect it. Shawhan vs. Baker, 

167 Mo. App., 25.” 

But two cases are cited by the court in support of this 
proposition, the first of which is Purdy vs. Delevan, 1 
Caine’s Rep., 304, in which there was never any question 
as to the validity of the award; nor was there any such 
question in any of the cases reviewed by Justice Kent in that 
case. In the other case, Shawhan vs. Baker, it appeared 
that proceedings had been instituted to vacate the award 
(by separate action) and it was as correctly stated in the 

syllabus: 

“Held, that the court on proof of the pending suit in 
equity should have held the motion to confirm the 
award in abeyance until the disposition of that action. 

The opinion of this Court does not mention the other case 
in the Missouri Court of Appeals cited on page 15 of ap¬ 
pellee’s brief, namely, Hyatt vs. Wolfe, 22 Mo. App., 191. 
The lower court had entered orders and judgments based 
upon the award and the discontinuance by virtue of the sub¬ 
mission and award, but it appearing to the appellate court 
that proceedings had been instituted, the result of which was 
the setting aside of the award, the appellate court directed 
the Circuit Court to enter the proper decree setting aside 
and annulling all entries based upon the award, thus putting 
the parties in statu quo in the original suit as if no award 
had been made or submission entered into. In other wor s, 
the courts in the jurisdiction whose authority is relied upon 
bv the opinion in this case have, in the only two cases where 
the point has been raised, held open the original cause unti 
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the final determination of the validity of the award and 
upon the invalidity being established, have directed the orig¬ 
inal cause to be proceeded with on the merits of the original 
claim. 

No authority has been nor can be found to the contrary 
for the obvious reason that any other conclusion works in¬ 
justice; indeed, this apparent injustice is the basis for the 
decision of the courts whose opinions were called to the at¬ 
tention of this Court by appellee in his brief, namely, Bailey 
vs. District of Columbia, 4 App. D. C., 356, where it is 
pointed out that, 

“to discontinue the pending case, leaving the successful 
party to his action on the award, is simply to make the 
award the beginning of a new litigation instead of ter¬ 
minating the old. Both reason and policy would seem 
to oppose such practice.” 

Likewise, in Nettleton vs. Gridley, 21 Conn., 531, it is 
pointed out that a discontinuance 

“will be also to deprive her of the securities obtained, 
and the costs which may be her due, in the pending 
action.” 

And in Callanan vs. Port Huron, etc., R. Co., 61 Mich., 
15, the injustice resulting from the plea of the statute of 
limitations which might successfully be interposed to a new 
suit is the basis of the decision. 

I submit, therefore, that the result asked for here is sup¬ 
ported by the only authorities on the subject either submit¬ 
ted to the court or reviewed in the opinion, and that the dis¬ 
missal of the original cause, where it is apparent that an 
earnest and particularly a successful effort is making to 
vacate the award, is diametrically opposed to every decision 




of the only cases in point and to the spirit of all of the 
cases. 

It is also opposed to the spirit of the decisions of this 
Court which in numerous cases has remanded causes with 
directions to allow such further pleadings or proceedings 
as may be necessary to bring about just results. And par¬ 
ticularly is that true where in the opinion of this Court some 
defect in the pleadings or proceedings will probably lead to 
injustice. 

In District of Columbia vs. Ball, 22 App. D. C., 558, this 
Court said: 

“From what we have said, it follows that, while the 
use plaintiff is justified in law in putting the inspec¬ 
tor’s official bond in suit for neglect of duty causing 
damage to her, and in using the name of the District 
of Columbia for the purpose, yet that the declaration 
is demurrable in not properly stating a good cause of 
action in the use plaintiff. But at the same time it is 
readily inferable from the declaration that such cause 
of action does or may exist. It would seem, therefore, 
to be in the interest of justice that the plaintiff should 
have an opportunity to amend the declaration. That 
opportunity, it is true, was given to the plaintiff in the 
court below, and was rejected or refused, probably 
under a mistaken view as to her rights in the premises. 
We think that, in the interest of justice, and under the 
very liberal provisions of the statute in regard to amend¬ 
ments, that opportunity may properly be allowed again 
* * * 

• 

If the appellant here, who is the plaintiff in the court 
below, will file in this Court within ten days a notice 
of her intention and willingness to amend the declara¬ 
tion in accordance with the views expressed in this 
opinion, the judgment appealed from will be reversed, 
and the cause will be remanded for the purpose of such 
amendment and for further procedings therein accord¬ 
ing to law.” 
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In Wagenhurst vs. Wineland, 22 App. D. C., 367, this 
Court said: 

“In the case of Wiggins Ferry Co. vs. Ohio & M. 
R. Co., 142 U. S., 396, 413, 35 L. ed. 1055, 1061, 12 
Sup. Ct. Rep., 188, it was held by the Supreme Court, 
that where the facts showed that the plaintiff had an 
equitable title to relief, but that court, on the state of 
pleadings before it, was unable to afford relief, it could 
and would remand the case to the court below for 
amendment of pleadings and further procedings, in 
order that the right might be availed of. And this prin¬ 
ciple equally applies in the case where it is shown by 
the facts in the record that the defendants have a good 
ground of defense to the bill of the plaintiff, but be¬ 
cause of some supposed defect in the pleadings or pro¬ 
ceedings the benefit of that defense has been denied to 
the defendants; and therefore this Court, in order to 
effect the purpose of justice, will reverse the decree 
appealed from, and remand the cause that proper 
amendments may be made, and further proceedings 
had, in a manner not inconsistent with the foregoing 
opinion.” 

Nor does the court hesitate to accomplish this result where 
it is necessary to bring an independent suit, even a suit at 
law; for in several cases this Court has directed the bill in 
equity to be retained while a legal title has been tried at law. 

Mudd vs. Grinder, 1 App. D. C., 418. 

Walker vs. Lyon, 6 App. D. C., 484. 

Williams vs. Paine, 7 App. D. C., 116, 131. 

Smith vs. Butler, 15 App. D. C., 345, 353, 355. 

The judgment of the court is, and but for some modifica¬ 
tion, the mandate to follow will be, that the lower court 
“dismiss the hill.” This would amount to a final adjudica¬ 
tion in favor of the defendant. This, clearly, is not in¬ 
tended, for the opinion of the court says: 


i 


* 






4 
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“The discontinuance of a pending suit by the submis¬ 
sion and award does not determine the validity of the 
award. That question may be raised in a proper ac¬ 
tion to show that the award was induced by fraud or 
that it is not responsive to the terms of the submission 
and, therefore, invalid on its face. * * * Of course, 
there is open to plaintiff the remedy of an independent 
action to vacate the award on the ground of fraud, 
providing he can successfully avoid the charge of 
laches or waiver and the more serious obstacle pre¬ 
sented by the Ohio judgment.” 

Vacating the award leaves open the merits for adjudica¬ 
tion as averred in the original bill. 

One of two courses, therefore, under the opinion, is im¬ 
perative; to direct the dismissal without prejudice to file a 
new suit, or to retain the cause under the original bill to 
abide the result of a new suit. The latter does not and the 
former does open up the question of the statute of limi¬ 
tations; the latter does and the former does not work just 
results. The plaintiff has been diligent, his rights are sub¬ 
stantial and have been established on their merits. At the 
most, he has but mistaken his remedy. Defendant never 
called attention to this until the case was on appeal, else 
plaintiff might have proceeded as now suggested for the 
first time and by this Court. Every substantial right of 
defendant as well as plaintiff has been fully heard. 

But the above is not the most serious question. That 
arises on the discovery of the defendant’s written consent to 
the procedure which is absolutely conclusive of the rights 
of the parties but to which the court’s attention was not 
called and which will make it unnecessary to pass upon the 

above ground of the motion. 

This written consent is hereafter shown under the head 

of "consent and waiver.’’ 
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Under the first ground of the motion, namely, that the 
decree be sustained, I respectfully submit: 

This Court states the law to be— 

“Whether an arbitration agreement and award oper¬ 
ates as a discontinuance of pending litigation for which 
the arbitration is substituted by agreement of the liti¬ 
gants is dependent largely upon the intention of the 
parties.” 

It is not only “largely,” but is wholly so dependent under 
all the authorities. The discontinuance may be had only 
upon the basis that an agreement to discontinue has been 
made and is to be enforced—by properly presenting it to 
the court and demanding compliance therewith. Until that 
is done, the case continues. 

Hyatt vs. Wolfe, 22 Mo. App., 191. 

Shawhan vs. Baker, 167 Mo. App., 25. 

Snodderly vs. Weaver, 1 Coldw. (Tenn.), 256. 

Laflin vs. Chicago, etc., R. Co., 34 Fed., 859. 

Paulison vs. Halsey, 38 N. J. L., 488. 

When did this case discontinue? Not by the submission 
and not by the award, for the agreement is in terms that 
there is first to be an award and compliance therewith. After 
the award, then, and compliance therewith, is the first time 
that defendant could show an agreement requiring, not a 
discontinuance, but a dismissal. And why a dismissal? 
Obviously, because the award on the merits was to supplant 
a decree on the merits of the subject-matter of the suit and 
the suit was to be dismissed finally—the litigation forever 
ended on its merits, the award on its merits and compliance 
therewith not only supplanting the suit, but satisfying by 
payment the demand made in the suit. This, and this only, 



is plaintiff’s agreement, and by this, only, is he bound. Until 
there is an award and compliance, the suit continues. 

The award is invalid; on issues framed as to its validity 
and upon testimony offered by both parties in open court, 
including the testimony of one of the arbitrators, it has been 
found and decreed to be invalid. Did plaintiff ever agree to 
dismiss his suit upon the making of and compliance with an 
invalid award? Did he agree that payment under an in¬ 
valid award should be a satisfaction of his demands in the 
suit for which the suit was to be finally dismissed as evidence 
thereof ? 

This Court has answered in the negative by saying it is 
still open to plaintiff to sue to vacate the award; and why, 
unless because he may then assert his claim as stated in the 
suit? The only agreement he made is to dismiss his suit 
upon payment of its just demands , and what they are, in 
the nature of things, can be ascertained in but two ways, 
namely, by a valid award or by adjudication in the suit. 
This Court requires him to do things he never agreed to do, 
namely, first, to dismiss his suit, and, second, to vacate the 
award in a new suit, and, again, in a third suit assert his 
just claim subject to the plea of the statute of limitations; 
or, as an alternate, accept the amount fixed by an invalid 
award at a loss of more than $100,000 of his just demands, 
as found by the court on a trial upon the merits. 

And this is a suit in equity. 

Testing this agreement by the authorities, let us see if the 
question of the validity of the award has anything to do 
with it. 

As announced in the opinion, the authorities are divided 
as to whether the 

“mere submission of the matters in litigation to arbi¬ 
tration, though no award is made,” 




is a ground for discontinuance, not “operates ipso facto ” as 
stated by this Court, if that means that the court can of its 
own motion enter the cause discontinued. 

In each and every case where the agreement expressly 
or by “necessary implication” contemplated the cause to 
continue, no discontinuance can be entered even on propel 
application to the court. 

Crocket vs. Beaty, 7 Humph. (Tenn.), 66. 

Heame vs. Brown, 67 Me., 158. 

Bailey vs. District of Columbia, 4 App. D. C., 356. 

Sohns vs. Sloteman, 85 Wis., 113, 115. 

McCarthy vs. Swan, 145 Mass., 474. 

“Where it is agreed that the award shall be filed in 
the pending suit, the arbitration proceedings merely 
operate as a stay of proceedings, and not to discontinue 
the suit,” 

say this Court, and cite Bailey vs. District of Columbia, 4 
App. D. C., 356; but do not give the reasons stated in that 
case, namely: 

“If it was really the intention of the parties, in mak¬ 
ing the reference, that the award should be returned 
and filed in the then pending cause, such agreement to 
refer the cause would operate as a stay of proceedings, 
although not expressed that it should so operate; and 
that whether the rule of court be entered or not. To 
proceed to dispose of the case after such reference 
would be in had faith, indeed a fraud upon the agree¬ 
ment ; and that being so, the court will stay the suit to 
await the coming in of the award. Russell Arb. & 
Award, 86. To discontinue the pending case, leaving 
the successful party to his action on the award, is simply 
to make the award the beginning of a new litigation 
instead of terminating the old. Both reason and policy 
would seem to oppose such practice.” 





“By the very terms of the submission, the cause is to 
be continued in court.” 

Ex parte Wright, 6 Cowen (N. Y.), 399. 

Jacoby vs. Johnson, 1 Hun (N. Y.), 242. 

Buel vs. Dewey, 22 How. Pr. (N. Y.), 342. 

Ensign vs. St. L. & S. F. Ry. Co., 62 How. Pr. 
(N. Y.), 123. 

Lary vs. Goodnow, 48 N. H., 170, 175. 

The agreement, always the agreement, is the heart of the 
opinion and the cornerstone of the decision. 

Take the next step—where the award is invalid because 
not signed by all the arbitrators, and particularly where as 
here the dismissal can not happen until there is an award; 
all the authorities are that there is no discontinuance, and 
the reasons are: 

“the agreement becomes inoperative.” 

Heame vs. Brown, 67 Me., 158; 

“the injustice of treating this action as out of court, 
and while the plaintiff is deprived of the benefit of the 
award intended to be made, is manifest; and especially, 
as to do so will be also to deprive her of the securities 
obtained, and the costs which may be her due, in the 
pending action.” 

Nettleton vs. Gridley, 21 Conn., 531; 

# 

and the award may be 

“wholly inoperative and void” and because of “in¬ 
justice.” 

Dinsmore vs. Hanson, 48 N. H., 413. 


Even where there was a valid award but no payment, the 
court refused a discontinuance because, as the court said: 

“It seems very plain that the parties intended that 
the main action and the garnishee actions should re¬ 
main in court, not only pending the arbitration and 
award, but until the award was paid.” 

Sohns vs. Sloteman, 85 Wis., 113, 115. 

McCarthy vs. Swan, 145 Mass., 474. 

In two cases, the first one relied upon by this Court in its 
opinion, it appeared that proceedings to vacate the award 
had been instituted and in both cases the original suit was 
held in abeyance until the determination of those proceed¬ 
ings. 

Shawhan vs. Baker, 167 Mo. App., 25. 

Hyatt vs. Wolfe, 22 Mo. App., 191. 

When the first case above was decided the proceedings 
to vacate the award had not been determined; in the second 
case they had. In the last case the reasons given are: 

“By the express stipulation of the parties in the sub¬ 
mission for arbitration, the proceedings were to be 
stayed, to abide the issue of the arbitration. The re¬ 
sult of that arbitration, under the decision of the Su¬ 
preme Court, was a failure. It was a nullity. The sub¬ 
mission did not provide for any judgment of the cir¬ 
cuit court on the award as made. The award had no 
place in the circuit court, except as it might have been 
brought into the pending actions as evidence, if pleaded 
properly. * * * 

“As the arbitration failed, and the award is void, it 
is but just and honest that the parties, so far as the 
rules of law and equity will permit, should be placed 



in statu quo. To this end the judgment of the circuit 
court is reversed; and the cause is remanded, with di¬ 
rection to the circuit court to enter the proper decree 
setting aside and annulling said entries or judgment in 
accordance with the prayers of the petition.” • 

In each of these cases the proceeding to vacate the award 
was necessarily by separate suit in equity, because the orig¬ 
inal suit was at law—in the original suit at law the court 
had no jurisdiction because equity only has jurisdiction to 
vacate an award particularly for fraud as by misconduct of 
the arbitrators. 

In the case at bar the original suit is in equity for an ac¬ 
counting in equity between partners. No reason can be as¬ 
signed why proceedings in the same suit to vacate the award 
may not be had. No case can be found where an equity 
court, having jurisdiction of the parties where the subject- 
matter cognizable in equity, has sent either party to another 
equity court to try a matter cognizable solely in equity. It 
makes a multiplicity of suits, to prevent which, alone, is a 
ground of equity jurisdiction. That would mean three suits, 
all in equity; the original, the one to vacate the award and a 
new suit on the original demand. Even where the defense 
interposed to the suit in equity is a question triable at law 
only, jurisdiction is retained pending the final judgment at 
law. 

Mudd vs. Grinder, 1 App. D. C., 418. 

Walker vs. Lyon, 6 App. D. C., 484. 

Williams vs. Paine, 7 App. D. C., 116, 131. 

Smith vs. Butler, 15 App. D. C., 345, 353, 355. 

Consent and Waiver. 

On the subject of waiver, this Court said: 

“But it is contended by counsel for plaintiff that de¬ 
fendant waived his right to demand a dismissal of the 
suit by pleading to the amended and supplemental bill. 




We are not impressed with this contention. Defendant 
did not waive his right to demand a dismissal of the 
suit. The award itself operated as a discontinuance of 
the suit, and defendant, at the first opportunity, when 
confronted by the amended and supplemental bill, inter¬ 
posed the following plea in bar: ‘Wherefore this de¬ 
fendant says that by said submission to arbitration 
and the award thereon, said plaintff is forever barred 
of all right to prosecute this suit or to recover in any¬ 
wise against this defendant and said plaintiff is bound 
forthwith to dismiss this suit.” 

Next follows an analysis of Purdy vs. Delevan, in which 
the validity of the award is not questioned, and in which 
proper action asking for the dismissal of the suit was taken 
in the cause, and the court continues: 

“It will be observed that the English courts from the 
most ancient times have held that an award providing 
for the dismissal of a chancery suit was a bar to further 
proceedings in that suit. 

“In the light of the aforegoing authorities, we enter¬ 
tain no doubt that the submission and award and the 
compliance therewith by defendant operated to discon¬ 
tinue the present suit. It was error, therefore, to per¬ 
mit plaintiff to file the amended and supplemental bill. 
The original suit was dead, and it was beyond the power 
of the court to resurrect it. Shawhan vs. Baker, 167 
Mo. App., 25.” 

We respectfully but most earnestly insist that these find¬ 
ings are not only not borne out by the facts in the record, but 
are exactly the opposite to the undisputed facts in the case. 

We first call attention to the finding of fact above quoted, 
as follows: 

“Defendant, at the first opportunity, when con¬ 
fronted by the amended and supplemental bill, inter¬ 
posed the following plea in bar”: 
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The undisputed facts in the record are: 

The first step after the filing of replication to the answer 
to the original bill (Rec., 110) was the filing by plaintiff 
of the first amended and supplemental bill under the fiat 
of Judge Barnard endorsed thereon November 8, 1909, 
(Rec., 110). This fiat is designated by appellee (Rec., 222, 
third item), but the fiat is not printed in the record. Either 
appellant did not bring it up or print it as required. The 
next step was a motion of defendant, filed November 18, 
1909 (referred to in the order of December 3, 1909, but not 
printed in the record) which motion is in these words: 

“Now come Charles M. Campbell, Pauline Campbell, 
and Charles M. Campbell as President of National 
Hotel Company, by John Ridout their Attorney and 
appearing specially for the purposes of this motion and 
not otherwise, and move the court to strike out the paper 
filed herein called an amended and supplemental bill, on 
the grounds that: No notice of the application to file 
the same was given to said defendants or any of them; 
no showing by affidavit or otherwise was made in sup¬ 
port of the right to file an amended bill; leave to 
withdraw the replication was not obtained; and such 
leave as was obtained was without previous compliance 
with the rules of this Court on the subject; was im- 
providently granted, and was inoperative.” 

Next follows the order of December 3, 1909, printed in 
the record at page 110 in these words: 

* “Upon consideration of the motion of defendants 

herein to strike out amended and supplemental bill filed 
herein on November 8, A. D., 1909, by leave of court 
endorsed thereon and without notice to defendants and 
it appearing that said amended and supplemental bill 
is dulv sworn to. it is, by the court, this 3rd day of 
i December, A. D. 1909, ordered that the complainant be 
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allowed to withdraw his replication and amend his bill 
as set out in the aforesaid amended and supplemental 
bill unless cause to the contrary he shown by the de¬ 
fendants on the 10th day of December, A. D. 1909, 
provided a copy of this order and of said amended and 
supplemental bill be served upon defendant, Charles 
M. Campbell, or his attorney of record on or before the 
8th day of December, A. D. 1909. 

"Job Barnard, Justice ” 

Next follows the following motion by defendants filed 
December 15, 1909, but not contained in the record: 

"Now come the defendants by their attorney and 
move the court to require the plaintiff who is shown by 
the record to be a non-resident of the District of Col¬ 
umbia, to give security for costs in this cause. 

"Ridout, Attorney for Defendants” 

Next follows the order of December 22, 1909, set out at 
page 110 of the record, as follows: 

"Upon consideration of the amended and supple¬ 
mental bill filed herein on, to-wit, the eighth day of 
November, A. D. 1909, the order endorsed thereon and 
the order and rule to show cause issued thereon on the 
third day of December, A. D. 1909, and said order and 
rule having been duly served and no sufficient cause to 
the contrary haznng been shown, it is, by the court this 
22d day of December, A. D. 1909, ordered that the 
said last-mentioned order be and the same hereby is 
ratified and approved and the defendant, Charles M, 
Campbell, is allowed ten days from this day within 
which to answer said amended and supplemental bill. 

"It further appearing to the court that complainant is 
a non-resident, he is hereby required within thirty 
days to file in this cause his undertaking with security 
to be approved by the court for all costs and charges 
that may be adjudged against him on the final disposi- 







17 


tion of the cause, or in lieu thereof to deposit in court 
the sum of two hundred dollars. 

“Thos. H. Anderson, Justice. 

“We consent to the above. 

“Wm. Henry White, Attorney for Complainant. 
“John Ridout, Attorney for Defendants.” 

Next, on December 28, 1909, defendants National Hotel, 
Charles M Campbell, Trustee, Charles M. Campbell, Presi¬ 
dent, Pauline Campbell, and Charles M. Campbell, person¬ 
ally, answered this supplemental and amended bill, and 
Charles M. Campbell filed his plea with the award as an ex¬ 
hibit and as an exhibit to the award the articles of agree¬ 
ment and the written claims of the parties (Rec., 18, et seq.). 
Issue was joined on January 11, 1910, (Rec., 111). 

The facts are then, that the defendant did not “at the 
first opportunity, when confronted by the amended and sup¬ 
plemental bill,” interpose his objection; on the contrary, he 
first moved to strike out the amended and supplemental bill 
on other grounds, namely, want of notice, want of affidavit, 
failure to withdraw replication, and failure to comply with 
the rules. His second opportunity he used in filing a motion 
to require plaintiff to give security for costs. His third op¬ 
portunity he used not to object to the filing of the bill, not 
to object to the jurisdiction of the court, not to suggest a 
discontinuance, but, on the contrary, to give his formal writ¬ 
ten consent not only to the filing of the amended and sup¬ 
plemental bill , but to the amendment of the proceeding itself 

as contained in that pleading. 

That written consent is in these words: 

“We consent to the above. 

“Wm. Henry White, 

“Attorney for Complainant. 

“John Ridout, 

|* “Attorney for Defendant.” 




“The above” is to the order of Judge Anderson requiring 
plaintiff to give security for costs and ratifying and approv¬ 
ing the previous rule of the court and reciting that the pre¬ 
vious rule to show cause had been duly served and no suf¬ 
ficient cause to the contrary had been shown. The previous 
order based upon the motion of defendants ordered that 

“complainant be allowed to withdraw his replication 
and amend his bill as set out in the aforesaid amended 
and supplemental bill unless cause to the contrary be 
shown” 

i 

What now becomes of the finding of the court, under the 
head of waiver, that “defendant, at the first opportunity, 
when confronted by the amended and supplemental bill, in- 
teiposed” his objection to the jurisdiction of the court, 
when the undisputed facts are that, the defendant not only 
failed to make his objection at the first, or the second, or the 
third, opportunity, but actually, in writing, consented not 
only to the filing of the amendment, but to the actual amend¬ 
ment of the bill in the very matter which the court has 
further found, 

“it was error, therefore, to permit plaintiff to file the 
amended and supplemental bill,” 

because, 

“in the light of the aforegoing authorities, we entertain 
no doubt that the submission and award and the com¬ 
pliance therewith by defendant operated to discontinue 
the present suit.” 

IT IS ESTABLISHED CONCLUSIVELY FROM 
THE ABOVE THAT DEFENDANT NOT ONLY 
FAILED TO MAKE THE OBJECTION OF THE 
WANT OF JURISDICTION, BUT THAT HE WAS 
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CALLED UPON TO DO SO BY ORDER OF COURT 
IN THE RULE TO SHOW CAUSE ABOVE COPIED, 
AND THAT HE NOT ONLY FAILED TO SHOW 
THIS TO THE COURT, OR MAKE ANY OBJEC¬ 
TION , BUT THAT HE ACTUALLY FILED HIS 
WRITTEN CONSENT TO THE PASSING OF THE 
ORDER WHICH ALLOWED FURTHER PROCEED¬ 
INGS IN THE CAUSE, HAVING FOR ITS OBJECT 
THE VACATING OF THE AWARD BY DECREE 
OF THE COURT IN THAT VERY CAUSE. 

The Supreme Court has held this to be absolutely con- 

elusive. 


Brown vs. Lake Superior Iron Co., Post. 

Cobum vs. Land Co., Post. 

Kelsey vs. Hobby, Post. 

Separate suggestion of diminution of the record under 
Rule 14 of this Court, asking certiorari as to the above mo¬ 
tions of defendant, is filed herewith and certified copies of 
said motions are filed herewith as parts of this motion. 

It is true that counsel for plaintiff did not call the atten¬ 
tion of this Court to this failure of defendant to show the 
discontinuance when called upon by the rule to show cause, 
and did not show to this Court either in oral argument or 
in his brief that the defendant, through his counsel, had, 
in writing, consented, as above shown, to the further pro¬ 
ceeding in the cause by the court by way of this amendment. 

In the mass of facts contained in the large record he re¬ 
lied upon the other acts outlined in the brief as constituting 
waiver, and it was not until the opinion of this Court was 
read, and the views there expressed were considered, that 
the materiality of the above appeared—in the light of the 
views expressed by this Court. Counsel for plaintiff further 
relied, it is true, upon the fact undisputed in the record, that 






20 


the question of a discontinuance was never raised below 
and the decisions of this Court under Section 3 of Rule 
No. V. The oral argument, limited as it is to one hour under 
the rules, and the large record and many details of facts 
embraced therein, made it a question of selection and judg¬ 
ment what to present and what not to present to this Court, 
as was also the case to a less degree in filing the brief, 
which contained sixty-eight pages. 

Nor was the contention of counsel limited as stated by 
the court in these words: 

“But it was contended by counsel for plaintiff that 
defendant waived his right to demand a dismissal of 
the suit by pleading to the amended and supplemental 

bill/ 9 

First. Counsel for plaintiff made no contention at in 
the lower court for. as herein shown, no such question was 
ever raised; on the contrary, defendant consented in writ¬ 
ing to the amendment and pleaded in bar thereto and tried 
the case on its merits. 

Second. Counsel contended in this Court, in brief and 
argument, that the question of a discontinuance was never 
presented to the lower court and therefore was not only 
waived, but could not be considered on appeal, and said as 
to the latter question: 

“To the claim of the defendants in this Court, that 
the submission itself abated the suit, and that the judg¬ 
ment should therefore be reversed, it may be further 
said that matter in abatement is, in general, waived by 
a plea and trial upon the merits. It would be uncon¬ 
scionable. in a case where the court has undisputed 
jurisdiction, to allow a party, after having pleaded vol¬ 
untarily, and gone to trial and been defeated upon the 
merits, to come in after judgment, and especially upon 


1 




error, and say that the plaintiff had agreed to discon¬ 
tinue the suit.” 

Bowen vs. Lazalere, 44 Mo., 383, 387. 

“The law is well settled, and the rule on the subject 
is peremptory that questions not raised in the trial 
court will not be considered in the appellate tribunal.” 

Norman vs. U. S., 20 App. D. C., 497. 

Laws vs. Davenport, 34 App. D. C., 505. 

Now we ask consideration of this: 

“It is not the duty of the trial court, but the duty of 
counsel to examine the declaration and point out such 
alleged defects, and unless this is done it must be as¬ 
sumed by the appellate court that they were waived. 
The reason for this rule is very obvious. To illustrate: 
One of the defenses interposed by the defendant at the 
trial of this case was contributory negligence by the 
plaintiff. Another that the elevator operator, at the 
time of the accident, was not its servant, but the serv¬ 
ant of the Mackay company, and hence the fellow serv¬ 
ant of the plaintiff. The trial justice, nothing having 
been said as to the sufficiency of the declaration, had 
no reason to assume that this motion for a verdict was 
based upon grounds other than those specifically brought 
to his attention. If the sufficiency of the declaration 
was to be challenged, it was the duty of the defendant 
to say so, and his failure in that regard was fatal. 
Mercantile Trust Co. vs. Hensey, 205 U. S., 298, 51 
L. ed., 811, 27 Sup. Ct. Rep., 535, 10 A. & E. Ann. 
Cas. 572.” 

Fuller Co. vs. McCloskey, 35 App. D. C., 595, 603. 

Third. Cross-examining witnesses, taking testimony in his 
own behalf, arguing the case to the court, and asking affirm¬ 
ative relief have each, alone, been held by courts of last re- 
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sort to be a waiver of a discontinuance of a suit by sub¬ 
mission to arbitration. These are set out in brief of counsel 
for appellant and these are some of the cases there cited: 


“But the party who might have insisted on the dis¬ 
continuance, was competent to waive it; and, in this 
case, it was waived by the defendant’s counsel appear¬ 
ing on the trial, cross-examining the plaintiff’s wit¬ 
nesses, and addressing the jury * * *. Motion 

(for mandamus) denied, with costs.” 

People vs. Onondaga Common Pleas, 1 Wend. (N. 
Y.), 314. 

Buel vs. Dewey, 22 How. Pr. (N. Y.), 342, by 
taking deposition de bene esse only. 

Fourth. Filing three petitions for affirmative relief, by bill 
of review in the cause, seven years after he now says the 
court lost jurisdiction of the cause, is pointed out on page 23 
of brief of counsel for appellee. 

Fifth. Pleading is the only “contention” referred to by 
this Court in its opinion, and this Court calls the pleading a 
plea in bar; but does not refer to Bowen vs. Lazalere, 44 
Mo., 383, 387, cited in brief for appellee. The Missouri 
court said: 


“To the claim of the defendants in this Court, that 
the submission itself abated the suit, and that the judg¬ 
ment should therefore be reversed, it may be further 
said that matter in abatement is, in general, waived by 
a plea and trial upon the merits . It would be uncon- 
sionable, in a case where the court has undisputed 
jurisdiction, to allow a party, after having pleaded vol¬ 
untarily, and gone to trial and been defeated upon the 
merits, to come in after judgment, and especially upon 
error, and say that the plaintiff had agreed to discon¬ 
tinue the suit.” 
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This is the court of last resort in Missouri. The case 
(Shawhan vs. Baker) cited in the opinion is an inferior 
court. 

“The question of jurisdiction in equity is as distinctly 
raised upon the face of the bill as it is upon the report 
of the referee. The defendants might have taken the ob¬ 
jection to the jurisdiction by demurrer to the bill. In¬ 
stead of doing so, they elected to join issue upon the 
facts. They have had a full hearing upon them without 
objection on their part to the form of the proceeding. 
They chose to contest the merits and take their chance 
of winning. After nearly sixteen years of litigation 
they are defeated. It would be a practical denial of 
justice to the plaintiff to permit them now to turn him 
out of court upon this objection.” 

Cushman vs. Miller, 62 N. H., 527. 

The first thing mentioned above, namely, consent in 
writing to the amendment of the proceedings, defendant did 
before pleading at all. The five groups of acts he did after 
pleading. Under all the authorities either of them is a 
waiver. 

Another contention of plaintiff’s counsel is not referred to 
by the court, namely, that by filing a plea in bar, defendant 
waived his right to a discontinuance which could be raised 
only by plea in abatement, motion or rule. 

Bowen vs. Lazalere, 44 Mo., 383, 387, was cited and 
is exactly in point. 

Huntington vs. Laidley, 176 U. S., 668. 

Perry on pleading, page 420, gives the order of pleading 
as to the jurisdiction of the court; to the disability of the 
person; to the count or declaration; to the writ; “to the 
action itself in bar thereof.” 







“In the proper order of pleading which is obligatory 
a plea in bar waives all pleas, and the right to plead, in 
abatement/’ 

Railroad Co. vs. Harris, 12 Wall., 84. 

U. S. vs. Boyd, 5 How., 291. 

Clearwater vs. Meredith, 1 Wall., 42. 

Aurora City vs. West, 7 Wall., 92. 

Young vs. Martin, 8 Wall., 357 (replication after 
demurrer, changed by our Code.) 

The Supreme Court said: 

“The incongruities in practice, which mark the prog¬ 
ress of this case in the court below, are much to be re¬ 
gretted, as having a tendency to confound the proceed¬ 
ings in courts of justice; proceedings calculated to de¬ 
fine and distinguish the rights of parties litigant, and 
to conduct the courts to a correct adjudication upon 
those rights; proceedings indeed founded upon, and as 
it were sanctioned by, an experience of their usefulness, 
even of their necessity. Thus it has ever been received 
as a canon of pleading, that matters which appertain 
solely to the jurisdiction of a court, or to the disabilities 
of the suitor, should never be blended with questions 
which enter essentially into the subject-matter of the 
controversy; and that all defences involving inquiries 
into that subject-matter imply, nay admit, the com¬ 
petency of the parties to institute such inquiries, and 
the authority of the court to adjudicate upon them. 
Hence it is, that pleas to the jurisdiction or in abate¬ 
ment, are deemed inconsistent with those which apper¬ 
tain to the merits of a cause; they are tried upon differ¬ 
ent views as to the relation of the parties, and result 
in different conclusions. A striking illustration of the 
mischiefs flowing from the departure from the rule 
just stated, is seen in the practice attempted in the case 
before us. If it could be imagined that the plea to the 
jurisdiction and the plea to the merits, could be regu- 
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larly committed to the jury at the same time, the verdict 
might involve the following absurdities. Should the 
finding be for the plaintiff, the judgment would, as to 
the defendant, be upon one issue, that of respondeas 
ouster, and upon the other that he pay the debt, as to 
the justice of which he was commanded to answer over. 
Should the finding be for the defendant, the judgment 
upon one issue must be that the debt was not due, and 
upon the other, that the court called upon so to pro¬ 
nounce, had no authority over the case. So that in 
either aspect there must, under this proceeding, be made 
and determined one issue, which is incongruous with 
and immaterial to the other. A practice, thus fraught 
with confusion, and perplexity, and one endangering the 
rights of suitors, it is exceedingly desirable should be 
reformed, and we are aware of no standard of reforma¬ 
tion and improvement more safe or more convenient 
than that which is supplied by the time-tested rules of 
the common law. And by one of those rules, believed 
to be without an exception, it is ordained, that objec¬ 
tions to the jurisdiction of the court, or to the compe¬ 
tency of the parties, are matters pleadable in abatement 
only, and that if, after such matters relied on, a de¬ 
fence be interposed in bar and going to the merits of 
the controversy, the grounds alleged in abatement be¬ 
come thereby immaterial and are waived. 

With respect to the exception taken to the ruling of 
the district court, as to the obligation of the defendant 
to prove his averment of the plaintiff’s residence in the 
State of Texas, and not of Louisiana, as set forth in 
the petition, were the decision of this question deemed 
requisite here, we should say that the true doctrine ap¬ 
plicable to the question is this: that although, in the 
courts of the United States, it is necessary to set forth 
the grounds of their cognizance as courts of limited 
jurisdiction, yet wherever jurisdiction shall be averred 
in the pleadings, in conformity with the laws creating 
those courts, it must be taken prima facie as existing, 
and that it is incumbent on him who would impeach 
that jurisdiction for causes dehors the pleading, to al- 






lege and prove such causes; that the necessity for the 
allegation and the burden of sustaining it by proof, 
both rest upon the party taking the exception. Such, 
we think, would be the proper rule resulting from the 
intrinsic character of the exception, and such we con¬ 
sider the doctrine enunciated in the cases of Conrad vs. 
The Atlantic Insurance Company, in 1 Pet., 386, and 
D’Wolf vs. Rabaud et al., ibid., 476.” 

Sheppard, et al., vs. Graves, 14 How., 505. 

That there is no difference in equity as to the point in¬ 
volved is shown in: 

Fletcher Eq. P. & P., Sec. 247. 

Sanche vs. Electrolibration Co., 4 App. D. C., 460. 

1 Ency. P. & P., Vol. 1, page 33, and cases cited, 
note 2. 

The Supreme Court said: 

“It now only remains for us to dispose of the de¬ 
fendant’s protest, in the beginning of his answer, 
against the jurisdiction of the court in this case. The 
23d rule of this court, for the regulation of equity 
practice in the circuit courts, has been relied on to show 
that it is competent for the defendant, instead of filing 
a formal demurrer, or plea, to insist on any special mat¬ 
ter in his answer; and have the same benefit thereof as 
if he had pleaded the same matter, or had demurred to 
the bill. This rule is understood by us to apply to mat¬ 
ters applicable to the merits, and not to mere pleas to 
the jurisdiction , and especially to those founded on any 
personal disability, or personal character of the party 
suing, or to any pleas merely in abatement. In this re¬ 
spect, it is merely affirmative of the general rule of the 
court of chancery; in which matters in abatement and 
to the jurisdiction, being preliminary in their nature, 
must be taken advantage of by plea; and can not be 
taken advantage of in a general answer, which neces- 




sarily admits the right and capacity of the party to sue. 

1 Sumner’s Rep. 506, Wood vs. Mann. 

“In this case, the judgment of the court below is re¬ 
versed, and a decree will be entered accordingly.” 

Livingston vs. Story, 11 Pet., 393. 

At law, then, and in equity a plea in bar, is a waiver of a 
discontinuance. 

There is no doubt as to whether it is a plea in bar or in 
abatement; we find two elementary rules control in deter¬ 
mining the question. The first is that: 

• 

“Pleas in abatement, as they do not deny the merits 
of plaintiff’s claim, but merely tend to delay the remedy, 
are not favored by the courts, and the greatest strict¬ 
ness is applied to them and they will not be aided in 
construction by any intendments.” 

“In equity, pleadings in abatement are practically the 
same as at law and governed by the same principles. 
They are construed with the same strictness as pleas 
at common law, and must be verified. They must be 
clear, certain and definite.” 

1 Ency. P. & P., Vol. 1, pages 23, 40 and cases cited. 

The second rule is that the conduct of the parties—their 
acts under the instrument control. 

Under the first we find the award is pleaded—not the 
mere submission. It is pleaded as a defense to the cause of 
action, rather than to the action as shown by the plea itself. 
It is because, as said in the plea: 

“their award in writing * * * of and concerning 

all the causes of action in this cause mentioned * * * 
and did thereby * * * award and adjudge, fix and 
ascertain the amount due by the defendant to the plain¬ 
tiff” ; 
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and require payment in a certain way 

“in full settlement and satisfaction of all plaintiff's 
claims in respect of all the matters and things set up 
and relied on by him in this cause"; 

and directed the dismissal of the suit, 

“said plaintiff is forever barred of all rights to further 
prosecute this suit or to recover in anywise against this 
defendant and said plaintiff is bound to forthwith dis¬ 
miss this suit" (Rec., 19). 

The parties and the court below treated it as a plea in bar, 
tried the cause on the merits as to the validity of the award, 
and this Court refers to it as a “plea in bar." No objection 
was ever made to the jurisdiction of the court below; on 
the contrary, defendant consented in writing to the amend¬ 
ment of the bill, proceedings thereunder and himself twice 
asked affirmative relief. 

It is legally impossible that an action may be abated by a 
“plea in bar." 

Sheppard, et aL, vs. Graves, 14 How., 505. 

Livingston vs. Story, 11 Pet., 393. 

Under all the authorities some action was necessary by 
defendant before the cause could be discontinued. 

Paulison vs. Halsey, 38 N. J. L., 488. 

Snodderly vs. Weaver, 1 Coldw. (Tenn.), 256, 258. 
Laflin vs. Chicago, etc., R. Co., 34 Fed., 859. 

Bowen vs. Lazalere, 44 Mo., 383, 387. 

Hyatt vs. Wolfe, 22 Mo. App., 191. 

The judgment of this Court is that the original bill be 
dismissed, which is the judgment which would be rendered 



on a successful plea in bar; but the opinion of the court is 
that the plaintiff has a right to file an independent suit at¬ 
tacking the validity of the award, which is the very issue 
which would be made by it, if a plea in abatement, and ex¬ 
pressly holds that there is no final adjudication as to the only 
issue which could be made under it as a plea in bar, namely, 
the validity of the award. 

Neither can the plea be construed as a plea in abatement; 
this Court twice calls it a plea in bar, the action of the lower 
court and the parties and the strict rules of construction all 
oppose that conclusion. Its purpose, its function and its 
effect under the opinion of the Court was to oust the court 
of jurisdiction. The court says: 

“It was error, therefore, to permit the plaintiff to 
file the amended and supplemental bill. The original 
suit was dead, and it was beyond the power of the court 
to resurrect it.” 

No decree was taken or asked below discontinuing the 
suit. It was a pending cause. Defendant answered, took 
testimony and did many acts as to the validity of the award, 
argued that question to the court, each of which is a perfect 
waiver. 

He next answered, took testimony and did many acts as 
to the validity of the settlement agreement and argued that 
question and proceeded before the Auditor for two months 
under the order of a reference in that cause, when he inter¬ 
posed another plea as to which there can be no doubt that it 
is a plea in bar for the Supreme Court of the United States 
has said so; that is, the plea of res judicata . In Huntington 
vs. Laidley, 76 U. S., 668, the Supreme Court said that the 
plea of res judicata 

“was not a question affecting the jurisdiction of that 
court (the Circuit Court), but was a question affecting 
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the merits of the cause, and as such to be tried and de¬ 
termined by that court in the exercise of its jurisdic¬ 
tion. * * * 

“In any aspect of the case, the decree of the Circuit 
Court of the United States, dismissing the suit for want 
of jurisdiction, must be reversed, and the cause re¬ 
manded to that court for further proceedings therein/’ 

There, as here, the court had jurisdiction of the parties; 
the subject-matter was equitable (to set aside a deed—for ac¬ 
counting between partners); res judicata was pleaded; the 
Circuit Court said it was without jurisdiction, but the Su¬ 
preme Court said that is a defense on the merits and must be 
tried and the case was reversed. 

The authorities all agree, as above shown, that a plea in a 
bar after a plea in abatement is a waiver and that merely 
objecting to the jurisdiction as defendant did in the begin¬ 
ning of his answer to the merits does not cure the waiver. 

Livingston vs. Story, 11 Pet., 393. 

Defendant here did not even do that in his plea of res 
judicata. 

In conclusion, we respectfully submit: 

1. The foundation of the opinion and decision of this 
Court is to be found in these sentences: 

“It was error, therefore, to permit plaintiff to file the 
amended and supplemental bill”; 

and that 

“Defendant, at the first opportunity, when confronted 
by the amended and supplemental bill, interposed” 


his objection. 



It now appears conclusively that the court below first 
called upon defendant by its rule to show cause why the 
plaintiff should not be allowed to “amend his bill as set out 
in the aforesaid amended and supplemental bill.” By the 
next order, December 22, 1909 (Rec., 110), the court specif¬ 
ically found that “no sufficient cause” had been shown by the 
defendant. It appears by the motion that want of notice, 
only, was presented to the court as a cause, and this was 
supplied by the order of December 3, 1909 (Rec., 110). It 
also appears conclusively that defendant not only failed to 
show cause, or to object to the filing of the amended bill, or 
to the amendment of the proceedings as set out in the same, 
but that he actually, in writing, consented thereto (Rec., 
110). This certainly puts that question beyond controversy. 
It was not called to the attention of the court in brief 
or argument, and the court did not discover it in its examina¬ 
tion of the record, but that is the identical situation found in 

Fowler vs. Quigley, 38 App. D. C., 214, 

in which case the decision below was first affirmed and later 
upon discovery of the new matter in the record, called to the 
attention of the court for the first time by motion after the 

decision, the cause was reversed. 

Since, under all the authorities, a discontinuance may be 
waived by the party, I submit that in no case has there been 
such a specific, complete and unequivocal waiver as this one. 

Under all the authorities also it is settled that a plea to the 
merits is a perfect waiver of a discontinuance, and even if 
the plea in bar of the award be not considered a plea to the 
merits, which we insist it is, still, the Supreme Court of the 
United States has said that the plea of res judicata is a plea 
on the merits, and the authorities above reviewed are con- 
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elusive that this plea of res judicata is a waiver of all prior 
pleas in abatement, that is, of a discontinuance. 

We again ask the consideration by the court of the atti¬ 
tude of the parties and of the court in the light of the writ¬ 
ten consent by the defendant to proceeding in the cause un¬ 
der the amended and supplemental bills, the taking of tes¬ 
timony, arguments to the court, asking affirmative relief and 
final adjudications, vacating the award, establishing the set¬ 
tlement agreement and declaring that $149,746 is due 
plaintiff from the defendant, declaring trusts and liens and 
directing enforcement thereof. 

The opinion of the court is based solely upon a pure 
technicality. This is the last resort of the court of justice; 
as its name implies, its effort is always to do substantial 
justice between the parties to the cause. This court has said 
that in substance time and time again. Looking at this case, 
then, from the standpoint of justice and equity, what do we 
find? 

It has been pending for ten years as against sixteen in 
Cushman vs. Miller, 62 N. H., 527. The court costs, alone, 
aggregate thosuands of dollars. Every question has been 
tried and finally decided after full hearing on its merits. A 
creditor’s bill based upon the money decree below has been 
filed under which equitable liens have been established on 
many thousands of dollars of real property, which defendant 
conveyed to members of his family and others to defeat the 
collection of plaintiff’s claim, over $40,000 of which the 
Auditor and court found were partnership assets converted 
by defendant to his own use. The original bill and the 
answer thereto of the defendant, show that he was entrusted 
with all this property, having the title in his own name, and 
that he violated the trust is established by the Auditor’s 
report and the decree. Every equity is in favor of plaintiff 
and not one in the record shows the defendant entitled to 
any consideration. Surely, in such a case, a technicality 




should be the last resort of any court, and particularly a 
court in equity. 

To invoke this technicality in this case this Court must 
ignore its own rule which says plainly: 

“In no case will this Court decide any point or ques¬ 
tion that was not fairly presented for decision by the 
court below” (Rule V, par. 3). 

As to these rules this Court in re Bryant, 10 App. D. C., 
-, 24 W. L. R., 826, said: 

“Rules of court are intended to be a law for the 
court itself, as well as for parties and counsel, until 
they are changed in pursuance of the same power under 
which they have been promulgated.” 

That was said of a far more technical rule than the one 
under consideration, because the latter merely is an an¬ 
nouncement of the general rule as to cases on appeal. 

Fuller Co. vs. McCloskey, 35 App. D. C., 595, 603. 

If the question had been made or brought to the court’s at¬ 
tention below and the holding had been for defendant, 
plaintiff could have proceeded six years ago as the court now 
suggests he may do and have thereby saved the thousands of 
dollars of costs, personal expenses and time and have fully 
protected himself; or, if the court had decided in favor of 
plaintiff, he then could have elected to proceed in the cause 
at his own risk, or to have taken the course which this court 
now suggests. 

The decision of the court leaves the plaintiff with the form 
of remedy but without the substance, as it places defendant 
in the position where he can defeat plaintiff in the collection 



of his judgment, even after he has succeeded in the suit, and 
his disposition so to do is clearly shown in the testimony 
reviewed by the Auditor and confirmed by the court below. 
This means, practically, a denial of justice. 

In the three following cases in the Supreme Court, con¬ 
sent to the procedure was found from the conduct of the 
parties, conclusively. Here we have actual written consent 

also. 

In Kelsey vs. Hobby, 16 Pet., 269, 277, a bill in equity 
was filed for an accounting under a partnership and agree¬ 
ment as in the case at bar. While that case was pending, 
after issue joined, a release was executed which later was 
filed in court and a motion was made to dismiss the bill. 

“Some objections have been made as to the manner 
in which the release was introduced into the proceed¬ 
ings. It was filed in the cause, and a motion thereupon 
made to dismiss the bill; and it is said that being exe¬ 
cuted while the suit was pending, and after the answers 
were in, and the accounts before the master, it should 
have been brought before the court by a cross-bill or 
supplemental answer, and could not in that stage of the 
proceedings be noticed by the court in any other way. 
It is a sufficient answer to this objection to say that 
it was admitted in evidence without exception, and both 
parties treated it as properly in the cause; and the com¬ 
plainant proceeded to take testimony to show that it 
was obtained from him by duress, and the defendants 
to show that it was freely and voluntarily given. It 
had the same effect that it would have had upon a cross¬ 
bill or supplemental answer, and the complainant had 
the same opportunity of impeaching it. And there is no 
propriety in requiring technical and formal proceedings, 
when they tend to embarrass and delay the administra¬ 
tion of justice, unless they are required by some fixed 
principles of equity, law, or practice, which the court 
would not be at liberty to disregard.” 



In Cobum vs. Land Company, 138 U. S., 196, the above 
case is reviewed. A compromise effected while the suit in 
equity was pending was presented by petition instead of by 


“a supplemental bill or cross-bill or a bill in that nature; 
and these decrees were rendered upon petition only. 
But this objection was not raised until after a decision 
rendered. Appellants appeared in answer to the peti¬ 
tions, and introduced affidavits to support their views 
and the meaning to be attached to the correspondence, 
and they insisted that their claim for compensation was 
not embraced in the compromise, and, therefore, that 
the dismissal of the bills should be without prejudice. 
* * * But, under the circumstances, we have already 
held that the petitioners’ case did not fail upon the mer¬ 
its, and as all parts of the agreement fell within the 
range of the suits, and appellants did not dispute the 
form of proceeding, we are of opinion that the decrees 
can not be reversed upon this ground.” 

In Brown vs. Lake Superior Iron Company, 134 U. S., 
530, 534, the court said: 

“But were it conceded that the bill was defective; that 
a demurrer must have been sustained; and that the appel¬ 
lant, i f it had so chosen to act in the first instance, could 
have defended its possession, and defeated the action, 
still the decree of the Circuit Court must be sustained. 
Whatever rights of objection and defense the appellant 
had, it lost by inaction and acquiescence. Obviously 
the proceedings had were zvith its consent. Immediate¬ 
ly on filing the bill it entered its appearance; and the 
same day a receiver was appointed, without objection 
on its part. It suffered the bills to be taken pro con- 
fesso. * * * After a lapse of nine months, sudden¬ 
ly its policy changed—it contested where therefore it 
had acquiesced. * * * The maxim, ‘He who seeks 

equity must do equity,’ is as appropriate to the conduct 
of the defendant as to that of the complainant; and it 



wonuld be strange if a debtor, to destroy equality and 
accomplish partiality, could ignore its long acquiescence 
and plead an unsubstantial technicality to overthrow 
protracted, extensive and costly proceedings, carried on 
in reliance upon its consent. Surely no such imperfec¬ 
tion attends the administration of a court of equity. 
Good faith and early assertion of rights are as essential 
on the part of the defendant as of the complainant. 
This matter has recently been before this court, in 
Reynes vs. Dumont, 130 U. S., 354, 395, and was care¬ 
fully considered, and the rule, with its limitations thus 
stated: ‘The rule as stated in 1 Daniell’s Chancery 
Practice, 555, 4th Am. ed., is, that if the objection of 
want of jurisdiction in equity is not taken in proper 
time, namely, before the defendant enters into his de¬ 
fense at large, the court, having the general jurisdiction, 
will exercise it/ ” 

The case has been tried on its merits, not over the objection 
of defendant, but in the absence of objection, and with his 
express zcritten consent, and he has not brought up the rec¬ 
ord to show wherein he has suffered in the slightest degree 
at any point in the trial, for which reason the presumption 
is conclusive that the result is just to him. The attitude of 
plaintiff is now, as it has been from the inception of his 
claim and through all of the litigation, that if defendant can 
show how he is prejudiced or injured in any degree, small or 
great, plaintiff is willing and consents unqualifiedly that he 
may be relieved fully, adequately and completely. 

Not only would the carrying out of the procedure sug¬ 
gested by this court be a vain thing, but would, in effect, vio¬ 
late one of the cardinal doctrines in equity, namely, that 
where an equity court has the parties and subject-matter 
before it, it will work out all of the rights of the parties to 
avoid a multiplicity of suits. The prevention of a multiplici¬ 
ty of suits alone, is a ground of equity jurisdiction. 




Both courts before which the question of the validity 
of the award was presented held that the award ought to 
be set aside. The lower court in this case in equity, having 
jurisdiction of the parties and the subject-matter, set it 
aside as invalid. The Ohio court did not hold the award to 
be valid, as inaccurately stated in the opinion of this Court, 
but was very careful to find in its opinion and in the very 
judgment itself merely “that the award is not void ” (Rec., 
86). The Ohio court also held that if he had the case before 
him by bill in equity he would like to set the award aside, 
and that it ought to be done. This is the language of the 
court: 

“I would like to do it just for that thing, for that one 
thing, I would like to do it. I believe it ought to be 
done in a direct attack when the question is properly 
raised, but the rule is that fraud makes it voidable and 
not void” (Rec., 131). 

That is the very reason why the decision of the Ohio court 
is not res judicata. The judgments of the appellate courts 
added nothing as they only affirmed; the Supreme Court 
merely affirmed the judgment of the Court of Appeals, 
which expressly limited the adjudication to the fact that the 
award was not void in that cause, as distinguished from 
voidable. 

2. Since the judgment of this Court requires the court 
below to “dismiss the bill” which would amount to an ad¬ 
judication on the merits of the matters contained in the 
original bill, and since the opinion of the court is clearly 
that plaintiff has the right to contest the validity of the 
award and its invalidity being established, the right to assert 
his rights as stated in the original bill, modification of the 
judgment seems to be necessary If, notwithstanding prop- 




ositions above made, this Court is still of the opinion that 
the validity of the award may not be tried in the original 
suit—a conclusion we do not expect—at the utmost, the 
supplemental and original bills, only, should be dismissed 
and the cause should be retained under the original bill, be¬ 
cause : 

(a) By retaining the cause under the original bill to abide 
the adjudication as to the validity of the award injustice to 
plaintiff is prevented. That injustice consists, among other 
things, in requiring him to prosecute new suits, as to each 
of which he would have to meet the statute of limitations or 
laches, although he has diligently prosecuted this case for 
ten years against a partner for partnership funds converted 
by that partner to his own use. Unnecessary costs and long 
delay would result to plaintiff’s injury. 

(b) Even if the question as to the validity of the award 
were triable solely at law, this Court has repeatedly held 
that the original cause in equity must be retained until that 
question is settled by separate suit at law. For a greater 
reason the original cause should be retained, when it be¬ 
comes necessary to try a question triable solely in equity. 

(c) The dismissal of the old suit makes three suits neces¬ 
sary—an unheard of thing in equity. 

Respectfully submitted, 

Wm. Henry White, 
Attorney for Appellee, 
James W. Campbell. 
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Amendment to Brief. 

By way of amendment and supplemental brief support¬ 
ing the motion, and to enable the court more readily and 
understanding^ to refer to plaintiff’s original brief, pre¬ 
senting some new facts, and old ones in a new light, after 
defendant agreed that he had no cause against and con¬ 
sented to the filing of the amended and supplemental bill, 
and answered, hundreds and hundreds of pages of testimony 
were taken, at numerous sessions, before different referees, 
by both parties. Thereafter the case was tried before Mr. 
Justice Stafford, both parties producing witnesses, and 
arguing the merits, and although innumerable objections 
were made, and exceptions taken by defendant, no sug¬ 
gestion of a discontinuance was made. After the case had 
been submitted and while the court had it under advise¬ 
ment, defendant moved for leave to reopen the hearing, 
and permit him to offer additional evidence in support of 
the award, which w r as done. After the decree was entered, 
setting aside the award, defendant was permitted to apply 
tor a special appeal, for which he suggested numerous rea¬ 
sons, but a discontinuance was not one. (Original brief, 
p. 22.) Thereafter voluminous testimony was taken by 
both parties, at great expense, as to the validity of the 
settlement agreement, and this was heard by Mr. Justice 
Barnard, who referred the cause to the Auditor. Still no 
suggestion of a discontinuance. Months were consumed 
in the hearings, at great expense, the Auditor having been 
paid $1,080 by plaintiff, in addition to which he has an¬ 
other bill. 

After his report was made, defendant filed a motion, on 
numerous grounds for a new hearing. To that report de¬ 
fendant filed 15 exceptions. 

After the final decree was signed, defendant presented to 
Mr. Justice McCoy, three petitions for a bill of review, 
giving various reasons, and after they were dismissed, filed 




an original suit, in equity, to set aside the decree, for nu- 

* s * 

merous reasons. In none of these proceedings was a dis¬ 
continuance suggested. 

Throughout, defendant made innumerable objections and 
took innumerable exceptions, and interposed every techni¬ 
cal objection the fertile and resourceful mind of his coun¬ 
sel could suggest, frequently asserting his reliance on the 
statute of limitations, and the invalidity of the settlement 
agreement, but in no case, was a discontinuance brought 
to the attention of any court or judge. 

Under the decree various pieces of property have been 
sold, and deeds made. Defendant’s attorney himself acted 
as trustee, received the full commission, amounting to nearly 
$800, which plaintiff paid. 

Thereafter in the creditors bill suit, receivers were ap¬ 
pointed by Mr. Justice Gould, to collect the rents of various 
pieces of property, without suggesting a discontinuance. 

Defendant has insisted throughout, that he is insolvent, 
and unable to pay the judgment, or any part of it. 

From the foregoing the great injustice, and inequity of 
a reversal is apparent and the case is an exceptionally 
strong one for the observance of par. 3 of Rule V, that in 
“no case will this Court decide any point or question that 
was not fairly presented for decision by the court below;” 
which this Court has decided is “the law for the court iself, 
as well as the parties,” and that “the law is well settled, and 
the rule peremptory.” 

This record is voluminous, the case has been strongly 
contested at every point, every technical objection was 
made, and on its facts, aside from the written consent, is 
much stronger, in light of the conduct of the parties than 
either of the cases decided by the Supreme Court, as con¬ 
clusively implying consent, and waiver. 

It seems incredible that on the new facts, a court will 
permit a technicality without merit, in violation of its rules, 
to defeat justice. 
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But one legal proposition is contained in the brief of ap¬ 
pellants, namely: 

“It follows that consent, even if given, could not 
confer jurisdiction.” 

This proposition has twice been answered by Mr. Jus¬ 
tice Shepard and this court in the cases of 

Tyler vs. Moses, et al., 13 App. D. C., 428, 443. 
Slmith vs. Olcott, 19 App. D. C., 61, 72. 
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In both these cases the effect of going to trial on the 
merits, taking testimony and not raising the question below 
is considered and decided as we contend. In the first of 
these Reynes vs. Dumont, 130 U. S., 354, 395; Kilbourn 
vs. Sunderland, 130 U. S., 505, 514; Tyler vs. Savage, 143 
U. S., 79, 97; and Hollins vs. Brierfield Coal and Iron Co., 
150 U. S., 371, 381, are cited, all of which are referred to 
in our motion, and in this case it is also pointed out as a 
ground that 

“Any remedy which the parties might now claim at 
law has become barred by lapse of time. Under such 
circumstances, we think the objection comes too late.” 

Under the same head we call attention to the following 
additional authorities: 

Perego vs. Dodge, 163 U. S., 163. 

Temple vs. Glasgow, 25 C. C. A., 540, 544; 80 Fed. 

Rep 441 

Elder vs. M’Claskey, 17 C. C. A., 251, 277; 70 Fed. 

Rep., 529. 

Preteca vs. Land Co., 1 C. C. A., 607, 610; 50 Fed. 

Rep., 674. 

Union P. Ry. Co. vs. Harris, 12 C. C. A., 598, 600; 

63 Fed. Rep., 800—release. 

Evans vs. Gee, 11 Pet., 79, 85. 

Horsburg vs. Baker, 1 Pet., 232, 236. 

Under all the authorities cited in original brief and in 
the motion and in the opinion of this court in this case, this 
is a matter which can be, and, we now submit, has been 
waived. 

“The counsel for the plaintiff in error, also con¬ 
tended for the reversal of the judgment, on the ground 
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of sundry irregularities in the progress of the cause in 
the court below, apparent on the record. Such as that 
a general demurrer had been filed, and had not been 
disposed of; that a nonsuit had been taken by the plain¬ 
tiff in error, and that a motion to set it aside had been 
overruled; that the case had been submitted to a jury, 
without an issue between the parties; and, finally, that 
the verdict, if an issue was made, had been returned by 
11 instead of 12 jurors. These irregularities, whatever 
might have been their original imperfections, if not 
waived, were, in our opinion, waived by the defendant 
going to trial upon the merits, and can not now con¬ 
stitute any objection upon the present writ of error. 
For a writ of error does not bring 1 up for review any 
irregularities of this sort. 

“Judgment affirmed, with six per cent damages.” 

Evans vs. Gee, 11 Pet., 79, 85. 

“The dreadful weight of this litigation should be 
lifted as soon as possible from this unfortunate quarter 
section, and, having reached the conclusion stated, we 
would, if we could, avoid a decision which would simply 
transfer this tedious and expensive controversy to 
another forum, there to drag its slow and exhausting 
length along. The objection to the equitable jurisdic¬ 
tion of the court below in a case like this is one which 
can be waived ” 

Elder vs. M’Claskey, 17 C. C. A., 251, 277. 

We ask the court to consider the following authorities 
at the places designated in our brief: 


Page 6 preceding last paragraph: 

Horsburg vs. Baker, 1 Pet., 232, 236. 

Page 19 under cases cited: 

Hollins vs. Brierfield Coal and Iron Co., 150 U. S., 
380. 




Page 21 following line 8: 

Perego vs. Dodge, 163 U. S., 163. 

Temple vs. Glasgow, 25 C. C. A., 540, 544; 80 Fed. 

441 . 

Elder vs. M’Claskey, 17 C. C. A., 251, 277; 70 Fed. 
Rep., 529. 

Preteca vs. Land Co., 1 C. C. A., 607, 610; 50 Fed. 
Rep., 674. 

Union P. Ry. Co. vs. Harris, 12 C. C. A., 598, 600; 
63 Fed. Rep., 800—release. 

Page 23 preceding last paragraph : 

Reynolds vs. Crawfordsville Bank, 112 U. S., 405, 
408. 

Sheppard, et al., vs. Graves, 14 How., 512. 

Page 24 under authorities cited: 

Bailey vs. Dozier, 6 How., 30. 

Page 26 under second group of authorities: 

Provisional Municipality of Pensacola vs. Lehman, 
et al., 6 C. C. A., 349, 355; 57 Fed. Rep., 324. 

Guarantee Co. vs. Savings Bank, 26 C. C. A., 146, 
151; 80 Fed. Rep., 766. 

“The writer of this brief” has not hesitated and does not 
now hesitate, and will not in the future hesitate, to call to 
the attention of the Judges of this Court things clearly over¬ 
looked in the record by either of the Judges, or all of them, 
in considering the case, particularly where “the writer” is 
compelled to admit having overlooked them himself, and 
that he did not call them to the attention of the Court. I 
have no doubt the Court, desiring to do justice, will wel¬ 
come my bringing this to its attention. 

Appellee’s rights are upon their conscience no less than 
upon the conscience of his attorney. How undisputed facts 
came to be overlooked is utterly immaterial since they were 




overlooked. The important thing is that these facts control 
the decision of the Court which must be right or injustice 
results. 

No contention has or can be made that every substantial 
right of defendant has not been adjudicated, protected and 
that he has not had a full and fair hearing at every stage on 
the merits and that substantial justice has not been done him 
by the decree; while it is just as clear that injustice will be 
done appellee if that decree is not sustained. 

Equity Rule 19 of the Supreme Court of the United States 
and Equity Rule 4 of the lower court each say: 

“The court, at every stage of the proceeding, must 
disregard any error or defect in the proceeding which 
does not affect the substantial rights of a party.” 

4 

Instead of the cause being discontinued by agreement 
(arbitration), it now appears of record that it was con¬ 
tinued by express written agreement (consent). 

Respectfully submitted, 

Wm. Henry White, 

Attorney for Appellee, James W . Campbell. 
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CHARLES M. CAMPBELL ET AL., Appellants, 

V 8 . 

JAMES W. CAMPBELL. 


BRIEF IN OPPOSITION TO APPELLEE’S MOTION FOR 
REARGUMENT OR MODIFICATION. 


At the outset the writer of this brief desires to record his 
protest against the tone and temper of appellee’s brief. 

Appellants decline to enter upon a reargument of this 
cause, which has already been exhaustively argued and fully 
considered. The opinion is its complete vindication against 
the attacks made upon it. 

An assertion by a defeated litigant that the court failed 
to adequately grasp appellee’s authorities is but to say that 
the court took a different view of them from appellee. The 
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effect of such authorities, no one of which is controlling, 
has been finally settled by the decision. 

The intimation that the court performed its important duty 
carelessly, because, it is claimed, appellee’s/ counsel neglected 
to call the court’s attention to a vital paper in the record, 
and therefore that the court overlooked it, excites the sur¬ 
prise of the writer, for the reason that he asserts what is but 
the experience of every member of this bar, that one ol the 
distinguishing characteristics of the opinions of this court 
is the care with which the records are examined and consid¬ 
ered and the thorough examination ot authorities, whether 
cited or not. Probably 90 per cent of the opinions rendered 
show citations of authorities not cited on either biief. 

Counsel for appellee alluded to the paper in question and 
based his argument in part upon it. But scarehead type 
will not impress the court. The tact is that the paper must be 
taken together with the whole record. So considered, as the 
court doubtless did consider it, it has no such significance or 
effect as is now claimed for it— 

(a) Because its language and context show it was a con¬ 
sent to the form of the order and the amount of security for 

costs. 

(b) The true attitude of appellants is found by their plead¬ 
ings, whereby throughout the case the one contention of the 
appellants was that the arbitration award ended the case au¬ 
tomatically and in such wise that thereby the court lost 
jurisdiction of the subject-matter of the cause. This appears * 
in the pleas of the award. 

(c) Under the solemn and unanimous decision of this 
court the contention of the pleas has been sustained. 

It follows that consent, even if given, could not confer 
jurisdiction. 




(d) In the remarkable unsigned addition to the brief 
it is expressly asserted that the appellants had resisted the 
appellee’s claims in every possible way, both on the merits 
and on technicalities. 

( e ) If one contention of appellee was more strenuously 
urged than any other it was that the point as to the effect 
of the award was not raised below. This contention has been 
decided against him. 

In legal contemplation, the situation is precisely as if no 
attempt to vacate or attack the award had ever been made. 
Therefore there is no occasion to modify the decree in any 
respect, because the decree will not impede further action 
bv appellee in a new and independent proceeding. 

The argument ab inconvenienti has no application, because 
the appellee himself created the situation complained of. 
If, because he saw fit to disregard his sealed obligation and 
by a disingenuous and evasive proceeding attempted to 
suppress and ignore the award, such proceeding being de¬ 
layed more than a year after the publication of the award, 
itt results that if in any independent proceeding he will 
encounter the serious obstacles so significantly pointed out by 
the court, it is because he failed promptly and frankly to 
attack the award in a proper proceeding, and the situation 
but exemplifies the truth of the statement of the Great 
Apostle: “Whatsoever a man soweth, that shall he also 
reap.” 

The suggestion of the continuance of the original cause 
is most audacious. In the first place, the record shows the 
gravest abuse of the salutary doctrine of lis pendens. It ap¬ 
pears without contradiction that appellant Pauline Camp¬ 
bell’s residence was purchased before any of the transactions 
relied on by appellee took place, yet under oath he swears it 
was purchased with his funds, and that it ought to be sub¬ 
jected to a lien in his favor. 


I 


f 




This court has decided, in an unanswerable opinion, that 
by the operation of the award the litigation is dead beyond 
the hope of resurrection, by consent or otherwise. 

To grant such an application would simply mean that this 
court practically reversed its decision. 

Respectfully submitted, 


JNO. RIDOUT, 
Attorney for Appellants. 
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